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Magalie Roman Salas, Secretary
Federal Communications Commission
Counter TW-A325
The Portals, 445 12 th Street, S.W.
Washington, D.C. 20554

DIRECT DIAL

(202) 371-7044

Re: Ex Parte Submission of Northpoint Technology, Ltd.
ET Docket No. 98-206 RM-9147 RM-9245 DA 00-1841

Dear Ms. Salas:

In accordance with Section 1.1206 of the Commission's rules, 47 CFR §
1.1206, this letter is written to notify you that Sophia Collier, Antoinette C. Bush, and
Linda Rickman of Northpoint Technology, Ltd. ("Northpoint") met on August 31, 2000
with Bryan Tramont and Deena Margolies of Commissioner Furchtgott-Roth's office.
The participants discussed satellite and terrestrial sharing in the 12.2 - 12.7 GHz band.
The Northpoint representatives requested that the applications filed by affiliates of
BroadwaveUSA be accepted and placed on public notice for granting and discussed the
deadline for such Commission action set by the Satellite Home Viewer Improvement Act
of 1999. The Northpoint representatives also discussed the application filed by PDC
Broadband Corporation and the options available to the Commission for handling that
application, including its dismissal. The Northpoint representatives provided the
enclosed written materials.

An original and eight copies of this letter and its attachments are
submitted for inclusion in the public record for the above-captioned proceedings. Please
direct any questions concerning this submission to the undersigned.

Respectfully submitted,

David H. Pawlik
Counsel for Northpoint Technology, Ltd.

cc: Bryan Tramont
Deena Margolies
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Issues for the 12 GHz Rulemaking Proceeding

- Technical Sharing Rules in the 12 GHz Band

August 31, 2000

Northpoint Technology
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•

•

•

Technical Rules to Allow Sharing
Among Services in the 12 GHz Band

Northpoint is committed to working to developing service rules that address
legitimate DBS concerns to avoid excessive increases in consumer outages and
provide a high level of protection to all DBS customers.

In the technical record there are two DBS proposals:

One proposal attempts to use the NGSO criteria as a basis for Northpoint
(Allocating 2.860/0 of the 100/0 NGSO interference budget to Northpoint)

- The other is based on using a minimum Carrier to Interference ("C/I")
ratio

Northpoint's suggested standard for service rules:

Based on an assessment of actual consumer impact

Provides consumer protection against something that is serious enough to
warrant regulatory action and does not impose an excessive burden on
new entrants

Northpoint Technology - August 31, 2000 2



•

•

•

•

NGSO-Based Proposal Analysis

While the NGSO-based proposal may have S0t11e appeal because it is based on
rules under consideration for another service within the current rulemaking, it
is unrealistic to apply this approach to Northpoint because Northpoint
terrestrial services are fundamentally different froln NGSO.

The weakness of an NGSO-based proposal for Northpoint is that it sacrifices
the interest of the many for the interests of a very, very few for whom a truly
excessive amount of protection is provided.

The NGSO-based approach is so stringent that, in large parts of the country, it
would preclude deployment in communities that Inight have benefited from
competitive services - just because a tiny fraction of DBS customers in these
same communities might have greater than a three Ininute outage in an entire
year!

This is a long, long way from harmful interference.

Northpoint Technology - August 31,2000 3



NGSO-Based Proposal Overview

NGSO-based Proposal

MitiRate to the extent that no DBS
Cu,\'tomer has more than a theoretical
2.86% increase in "unavailability"

Northpoint Technology - August 31,2000

Northpoint estimates that the
NGSO-based proposal would
impose a requirement to provide
mitigation to DBS consumers in
approxinlately 50/0 of its service area
in order to reach the 2.860/0 criterion
in the nlanner calculated by OBS.

To evaluate the NGSO-based
proposal it is important to examine
what benefits consumers in this 5%
mitigation zone would receive from
the 2.860/0 criterion and what costs
would be borne by Northpoint and
all other consumers.
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•

•

Within the Proposed Mitigation Zone:
86% of All DBS Consumers Are Already

Protected By Natural Shielding

Northpoint has documented that 860/0 of DBS customers have installed their
dish in such a way that it is naturally shielded froln the Northpoint signal.

Therefore, within the mitigation zone, 860/0 of DBS customers already have
natural shielding and only 140/0 of DBS customers in this 50/0 area - or 0.70/0 of
all DBS customers - would have any exposure at all to the Northpoint signal.

_.) ) )

~-_.. 0Jv A

86% of Dish are installed as shown in positions A, Band C

Northpoint Technology - August 31, 2000
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Using the NGSO-based Criterion
Overstates Outages by 1000/0

•

•

Issue # 1: The method used by DBS to calculate "unavailability" overstates
actual consumer outages by about 1000/0.

- DBS uses "operating threshold" values rather than "'freeze frame" values
to calculate DBS system "availability." The "operating threshold" is NOT
the "freeze frame" level when an outage actually occurs. Instead, it is the
theoretical level at which error correcting codes begin to function.

- Therefore, during part of the time that DBS calls "unavailable," the
consumer has a high quality picture and would NOT experience any
outage whatsoever!

- Based on the representative links provided to the ITU by DBS, this non
outage portion oflhe "unavailability" claimed by DBS equals
approximately 500/0 of the total claimed "unavailability. Thus 10 minutes
of "unavailability" = only 5 minutes of outage.

Asking Northpoint to protect a system that is not even exhibiting an outage is
truly excessive and the definition of unnecessary.

6
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Full Pictures Are Available
Even When DBS Says It Is "Unavailable"

Extract from current ITU database of BSS Iinks provided as
"representative" by the DBS industry.

Used to
calculate ..

availability

(2)

liSA USA

IIS-GSO IIS-GSO
BSS characteristics lin its

I (a) I (b)

System Characteristics

Frequency GHz 12.7 12.700
Awila~lityobjectiw 010 99.92 99.94

Receiwr noise Bammidth MHz 24 24.0
Modulation type QPSK QPSK

Polarization (angle as defined in Annex 2 of APS30 in nlse of linear poladz:ttion) ('IJCR CIJCR
CII due to frequency re-use (polarization discrimination) dB
Cli due to other GSO BSS nernorks dB 20.7 23.7

Cli due to GSO FSS nernorks dB 99.0 99.0

Clear sky feeder link C/N+I dB 24.2 24.2

ClN+1 required at operati ng thres hold dB S 7.6

ClN+1 required at the<fr"eeze frame~formancepoint of the link (2) 3.5 6.1-- .- -ease providing full pietu- --

Northpoint Technology - August 31, 2000 7



•

In Order to Assess Consumer Impact One Must
Consider How Television Is Viewed in the Home

Consumers cannot be hanned by outages that occur when their televisions are
turned off. This percentage of time must be considered in assessing consumer
impact.

- According to A.C. Nielsen, television is on in the home for approximately
7 hours per day or 290/0 of a 24 hour period.

- Since rain - the primary cause of outages - can occur at any time in a 24
hour day, it is essential to multiply any estimatc of outages by a 29%
viewing factor in order to reflect actual conSUlllcr experience.

- Put another way, for any given outage the consumer has a 71 % chance of
not experiencing the outage at all because his or her television is turned
off.

- When the FCC considers rules it should assess real istic cases of consumer
impact, not arbitrary percentages.

Northpoint Technology - August 31, 2000
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What Does "2.86% in Increased Unavailability"
Actually Mean for the Few Consumers

Who Will Experience It?
• Consumers watch almost 2,600 hours of television a year or over 153,000

minutes.

After 29% Monthly
Factor for minutes of

Actual increased

Viewing ___ outage

--

8 2.3 0.19
11 3.3 0.28
13 3.8 0.32
27 79 066
31 89 074
10 2.8 023
16 4.5 0.38

--

18 53 0.45
1 0.4 0.03

31 9.1 0.76
17 4.8 0.40

ual
age
eze
me

~;~~::mITu··I~~~· ~..___
--.- ----,----------

Ac
% of DBS Time Below Out
Customers Operating Fre
Impacted Threshold Frc._--, ----

---
US-GSO D2(a) 1 New York 07% 14

-_.-

US-GS04C6 2 Los Anqeles 07% 24
--_.~-

US-GS04D2 3 ChicaQo 07% 21
---I--------~-.

US-GS04A3 7 Dallas 0.7% 38------- r---------
US-GS04C5 11 Houston 07% 47-----_.. - _.---.-.". -

US-GS04C10 12 Seattle 0.7% 21
--

US-GSO D10(a) 15 Minneapolis 0.7% 33
US-GSO D1(a) 16 Florida (Miami) 0.7% 28
US-GS04A8 36 Salt Lake City 07% 3

--
US-GS04C9 37 San Antonio 07% 49

----

Average 07% 28
-----~_ .. _----

Selected links represent all U.S. cities within the ITU BSS database and show the link with highest number of
minutes of "increased unavailability" as calculated by DBS among all links serving the DMA

Northpoint Technology - August 31, 2000 9



•

What Would Northpoint Need to Do
In Order to Provide Mitigation to the 2.86°k Limit?

In order to protect to the 2.860/0 level for 0.7% of DBS custolners, Northpoint
would need to perform an additional 50,000 square miles of Initigation on a
national basis, adding significantly to its system cost and rendering
uneconomical deployment in low density rural areas where each incremental
repeater has fewer and fewer customers, yet service is needed most.

----~-_.- _._-----~~_.-
~--~~-

--~---~._._..
~~-- --~-~-~-- ~-~~~------ .~ - _._.

Square
miles of Monthly

Repeaters additional minutes of
% of DMA needed for mitigation outage after % of DBS

BSS Link from ITU Square Miles that is Inhabited proposed by additional Customers
Database Rank DMA in DMA Inhabited area DBS mitiaation Impacted-~ -~---- -

--_._- f- --~---US-GSO D2(a) 1 New York 12,059 95% 164 738 0.19 07%
US-GS04C6 2 Los Angeles 41,271 90% 531 2,390 0.28 07%
US-GS04D2 3 Chicaao 10,469 90% ._---~ 608 0.32 07%_.-US-GS04A3 7 Dallas 27,526 90% 354 1,593 0.66 ~US-GS04C5 11 Houston 17,708 85% 215 968 0.74 0.7%
US-GS04C10 -

12 Seattle 25,097 80% 287 1,292 0.23 0.7%
US-GSO D10(a) 15 Minneapolis 41,235 70% 412 1,854 0.38 0.7%
US-GSO D1(a) Florida (Miami)

-16 4,117 90% 53 239 OA5 0.7%
US-GS04A8 36 Salt Lake City 136,689 30% 586 2,637 0.03 0.7%
US-GS04C9 37 San Antonio 31,887 50% 228 1,026 0.76 0.7%
Average

1,334 OAO 0.7%..

Selected links repn:sent all US cities within the IT! J BSS datahase and show the highest minutes ol"incrcased unavailahility" among all links serving the DM;\

Northpoint TeChnology - August 31,2000
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•

•

A Better Approach
Using a CII Ratio to Create an EPFD

Northpoint can address the legitimate DBS concern to avoid excessive
increases in consumer outages and provide a high level of protection to all
DBS customers by providing a minimum CII protection. A CII of 20 dB has
been previously supported by DBS interests and can be implemented through
an EPFD limit that would require mitigation below 20 dB.

Benefits.

- Provides an absolute threshold of protection.

- Accounts for regional differences.

- Provides greater average protection for all DBS consumers, notj ust
excessive protection for a few.

- Can be easily calculated and verified.

- Similar to the way rules are currently written in Part 101 (Microwave).

Northpoint Technology - August 31,2000
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•

•

•

Criteria the DBS Industry Previously Used for
Sharing With Terrestrial Systems

DirecTV used a Cil ratio of 19 dB (a 200/0 increase in unavailability) in
"Terrestrial Interference in the DBS Downlink Band," (DirecTV, April 11,
1994).

"Tempo believes the TI DBS report by DirecTV, which specified a CII ratio of
19 dB, causing a reduction of 20~/0 availability in subscriber systems is more
accurate [as a standard for protection]." Comrnents of Tempo Satellite, Inc. in
RM 9245, April 20, 1998, paragraph Sa.

"Echostar estimates that a more acceptable Carrier-to-I nterference level would
be at least 20 dB (equal to the cross polarization isolation level of the Low
Noise Block Down Converter with Integrated Feedhorn)." Opposition of
Echostar Communications Corporation, RM 9245, April 20, 1998, page 9.

Northpoint Technology - August 31, 2000 12



Increase in "Unavailability"
Calculated Using DBS Methods

25%

~

~ 20%
nl
>
nl
C
::J 15%
c
Ql
I/)
nl
~ 10%
(,J
cc
~ 5%...
Ql

Q.

0%

/-/ IDirecTV interference criteria
~/ in "Terrestrial Interference in

• the DBS Downlink Band"

16 18 20 22 24 26 28 30
ell Ratio

As shown previously "increase in unavailability" only means "outage" a
portion of the time. The minutes of actual outage were found to be only
500/0 of the total "unavailable" minutes in an exalllination of the links in the
ITU DBS database.

Northpoint Technology - August 31,2000
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•

•

•

Validation Limit vs. Operational Protection

The Northpoint power falls off rapidly after the 20 dB ell contour, as shown
below.

The operational protection to DBS is tnuch greater than this validation mask.

- Natural shielding alone greatly increases protection to DBS.

Under the Northpoint EPFD limit, 99.860/0 of the population are protected to
the level to 28 dB.

ell Ratio Percent of Northpoint Operational Protection to
Service Area (Mask) Percent of Population*

Better than 20 dB 100% 100.00%

Better than 22 dB 99% 99.86%

Better than 28 dB 950/0 99.30/0

*Accounts for 86% natural shielding

Northpoint Technology - August 31, 2000 14



What Does "ell of 20 dB" Mean for the Few DBS
Consumers Who Would Experience It?

ANNUAL MINUTES
--. ._.

Additional Time Actual After 29%
Below autage Factor for

BSS Link from DMA aperating Freeze Actual Monthly
ITU Database Rank DMA Threshold Frame Viewing Minutes-'--- --

..----_._--1-------- --_.- ~'._._.- .._.-[--

US-GSa D2(a) 1 New York 74 32 9 0.76
-

US-GSa 4C6 2 Los Angeles 171 61 18 1.48
--', -

US-GSa 402 3 Chicago 129 67 20 1.63
US-GSa 4A3 7 Dallas 244 149 43 3.60

._- --_._-- - ..-- --

US-GSa 4C5 11 Houston 274 148 43 3.57
-- ------- ---'.

US-GSa 4C10 12 Seattle 166 54 16 1.31
------

US-GSa D10(a) 15 Minneapolis 159 53 15 1.29
US-GSa D1(a) 16 Florida (Miami) 73 88 25 2.12
US-GSa 4A8 36 Salt Lake City 25 8 2 0.19
US-GSa 4C9 37 San Antonio 282 149 43 3.61

Average 160 81 23 1.96
'-----

Selected links represent all U.S. cities within the l"I'll BSS database and show the link with highest number of
minutes of "increased unavailahility" as calculated by [)BS among all links serving the DMA

Northpoint Technology - August 31,2000 15



Comparison of NGSO-Based
and C/I-Based Proposals - Minutes per Month

Under the ell-based proposal a tiny fraction of consumers will experience the
additional outage shown on the table - all other consumers will have an outage
smaller than indicated.

r-----.~--___
--_.-. ---------

MONTHLY----- ---- ,----------

NGSO-
BSS Link from DMA based C/I based
ITU Database Rank DMA proposal proposal Difference------

~

US-GSa D2(a) 1 New York 0.19 0.76 0.6
US-GSa 4C6

----

2 Los Angeles 0.28 1.48 1.2f----- --- - -- ..__.__ ...._-----~

US-GSa 402 3 Chicago 0.32 1.63 1.3
US-GSa 4A3 7 Dallas 0.66 3.60 2.9
US-GSa 4C5

-----

11 Houston 0.74 3.57 2.8
US-GSa 4C10 12 Seattle 0.23 1.31 1.1
US-GSa D10(a) 15 Minneapolis 0.38 1.29 0.9
US-GSa 01 (a) 16 Florida (Miami) 0.45 2.12 1.7
US-GSa 4A8 36 Salt Lake City 0.03 0.19 0.2
US-GSa 4C9 37 San Antonio 0.76 3.61 2.8

Average 0.40 1.96 1.6

Northpoint Technology - August 31,2000

It is highly unlikely that
any consumer would
actually be able to tell the
difference between these
two proposals. It is most
likely that consumer would
not notice any difference
at all in either case - given
that television is on in the
home for an average of 7
hours a day or 12,775
minutes per month, an
additional 1-3 minutes is
trivial.
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Very Few Consumers Will Experience Increased
Levels of Outages Under the C/I-Based Proposal

Gil Ratio 20-22 22-24 24-26 26-28 > 28

Minutes of outage
2.0 1.2 0.7 0.5

Less
Gil-based proposal than 0.3

Minutes of outage
0.4 0.4 0.4 0.4

Less
NGSO-proposal than 0.3

Difference
1.6 0.8 0.3 0.1 -

(Minutes per Month)

% Population* < 0.14% < 0.19% < 0.19% < 0.19% > 99.3%

Households** < 105 < 142 < 142 < 142 > 74,475

* Including effect of natural shielding only (mitigation for any consumer in 20 dB contour)
** Average city of 500,000 households.

Northpoint Technology - August 31,2000 17



Translating CII levels to Power Levels
to Create EPFD Limits

• An EPFD mask can be tailored for specific regions of the country to account
for DBS signal power variances

EPFD
(dBW/m2/40 kHz)

-163.5

-157.5-138.9

Interference
Power

(dBW/24 MHz)
- ._._-- -_ .•.._---

-144.9

io

-- -----._._._-_._-~--
~ - ----- ~---

DBS Signal
Power

ell rat
cation (dBW/24 MHz) (db)
--------_...-

---.. - -------

eattle -124.9 20
------ --- -_. ------~-_._---_.~---- ---_._--.-.-

ther area -118.9 20
-_.-.__ ... _-- --- -"

---~_._-

Lo

S

Ana

r~-~---

Northpoint Technology - August 31,2000
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The Northpoint Equivalent Power Flux Density Mask

100.00%

"0 10.00%
Q)

~
.2
C(
CIJ
Q)
~ 1.00%«-0-c:
Q)
CJ
~

Q)
a. 0.10%

0.01%

-175

I I I

I i ~
I I

I I
I

I I

I I
I I I

-170 -165 -160 -155

EPFD (dBW/m2/40) kHz

-150

-Mask A
- Mask
- Mask
- - Mask
- Mask
-Mask

• Mask will vary to accommodate the range of DBS signal powers according
to local conditions.

Northpoint Technology - August 31, 2000
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Comparison of NGSO-Based
and CII Based Proposals

.c: 100%
I.....~ 90% IIn 0)........ .....- NGSO-based

0) ~ 800/0 IE .- - . GIl basedo'E 70% I-;;0
I:::s c 60%

U ns
00£ 500/0 Im 0)

IC In 40%'to- ....
o 0 I.... 3: 30%c_ I0)-
uU 20%

I....
0)

Q.. 100/0

00/0

18 20 22 24 26 28 30 32

ell Ratio

*Operational protection provided by Northpoint EPFD Mask including the effect of natural shielding only.
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Comparison of NGSO-Based
and ell Based Proposals - Close Up View

.s::: 5% 1:::
~ ItJ) Q) .....- NGSO-based... ...,
Q) ~ 4%

Gil based IE .- - .o'E
I-;;0

:::s c 3% IU ns
cn£ Ito Q)
C tJ) 2% I.......
o 0

I...,~c_
Q)- IuU 1%...
Q)

Q.

0%

18 20 22 24 26 28 30 32
ell Ratio

*Operational protection provided by Northpoint EPFD Mask including the effect of natural shielding only.
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•

•

•

Summary

The ell based approach outlined in this report offers sufficient protection to
DBS customers while not requiring an excessively large mitigation region and
is thus greatly preferable to the NGSO-based proposal.

This will enable Northpoint's Broadwave affiliates to deploy throughout the
United States, including all of the Southwest, much of which would have been
uneconomical under the NGSO-based plan.

This will hasten new services to conSUlners including local signals to
subscribers of satellite television services, broadband to rural areas and
provide cable competition where there presently is little or none.

Northpoint Technology - August 31,2000 22



Sample Conversion from CII to EPFD

Percent of Area C/I not to be 100.0% Units
exceeded

DBS Carrier Power -124.9 dBW/24 MHz

Allowable C/I 20 dB

Allowable Interference Power -144.9 dBW/24 MHz

Bandwidth Conversion -27.8 dB

Gain of 1 m2 antenna 43.2 dB-m2

Peak antenna gain 34 dBi

EPFD -163.5 dBW/m2/40 kHz

Northpoint Technology - August 31,2000 23



Comparison of Interference Criteria
01 R E CTV.

10!

-110·us·170-175·\10·115

lJtnc·"i ""
-- Aggregr81e Mask
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A SinC ~ ·En"J (Single Eolry)
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··Alow.b .. ·V Nonhpoill ·"'0 de .. no < ·

.. - . . .. - - -

I

0

!
. -- --10

10·
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Northpoint is Covered by the Satellite Home Viewer Improvement Act (S.1948)
Which Requires Action on the Broadwave Licenses by November 29, 2000

The Bill

Sec. 2002 Local Television Service In Unserved and Underserved Markets.

(a) In General- No later than 1 year after the date of enactment of this Act, the
Federal Communications Commission ("the Commission") shall take all
actions necessary to make a determination regarding licenses or other
authorizations for facilities that will utilize, for delivering local broadcast
television station signals to satellite television subscribers in unserved and
underserved local television markets, spectrum otherwise allocated to
commercial use.

(c) REPORT - Not later than January 1,2001, the Commission shall report to
the Agriculture, Appropriations, and the Judiciary Committees of the Senate
and the House ofRepresentatives, the Senate Committee on Commerce and
Transportation, and the House of Representatives Committee on Commerce,
on the extent to which licenses and other authorizations under subsection (a)
have facilitated the delivery of local signals to satellite television
subscribers in unserved and underserved local television markets.

Legislative History

Congressional Record Section 2002 Analysis Entered By Senator Lott:

"T0 encourage the FCC to approve needed licenses (or other authorizations to use
spectrum) to provide local TV service in rural areas, the Commission is required to make
determinations regarding needed licenses within one year of enactment. However, the
FCC shall ensure that no license or authorization provided under this section will cause
"harmful interference" to the primary users of the spectrum or to public safety use."

Statements in Congressional Record

Congressman Markey:

" .... Local-to-local service however, will not reach many markets initially. And even the
most robust business plans on the drawing board today do not envision extending local
to-local beyond the top 70 markets or so. For that reason, we still need to address issues
related to how we can supplement satellite service with the deliveyr of local TV channels
in those smaller, rural markets with other wireless cable, terrestrial wireless, or cable
broadcast-only basic tier availability.



Facilitating deployment of new technologies, such as wireless terrestrial service, could
also advance the important priority of stimulating direct competitors to cable in all
markets. ... There are, for example, several companies poised to offer competition to
cable through wireless services. One of these potential cable rivals is Northpoint
Technology, which could provide cable services using existing equipment."

Senator Kerry:

"1 am pleased that Sec. 2002 of S. 1948 directs the Federal Communications Commission
to expedite its review of license applications to deliver local television signals into all
local markets. It's my understanding that the FCC has had applications pending before it
since January, which, if approved, would clear the way for nationwide deployment of an
innovative digital terrestrial wireless system for multi-channel video programming...."

Senator Leahy:

" .... I'm also pleased that the Conference Report directs the Federal Communications
Commission to take expedited action on getting new technologies deployed that can
deliver local television signals to viewers in smaller television markets. . .. it is so
important for the FCC to expedite review of alternative technologies, such as the digital
terrestrial wireless system developed by Northpoint Technology, which are capable of
delivering local signals into all markets on a must carry basis."

In the Press

Broadcasting & Cable. Nov. 22. 1999. "Sat Story: Local In; Loans Out"

"Satellite TV companies intend initially to roll out the service in the top 20-25 markets.
Whether smaller markets will be able to see their local signals over satellite remains to be
seen, although language that remains in the bill allows for other facilities, such as
Northpoint Technologies, to reuse commercial satellite spectrum to offer local TV signals
and multichannel services."

Wall Street Journal, April 21, 2000, "A Tiny Technology Company Has Satellite Giants
Fighting Hard"

"Dozens of House and Senate members have urged the FCC to approve Northpoint's bid
to offer service nationwide. A clause in a satellite-TV bill passed last year - dubbed the
'Northpoint provision' by congressional staffers - requires the FCC to decide on
applications involving Northpoint-type technology by the end of the year ...."
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7 (h) T.\IILE ()/<' CO:\'I'E:\'I's.-TIJe tabl{' of ('OIlt.('lltS of

8 this Ad. is cIS follows:
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SEC. 1012. EFFECTIVE DATES.

2 Sed.ions 1001, 100;~, 100;'),1007, 100H, 1009, 1010,

3 and 1011 (and the ameIH}mellts nUHIl' by s\H'h sedio/ls)

4 shall tak(' effe('t on the date of the ellCwtment of this Ad.

5 'rill' anwIH}nW/lts Ilwdl' hy sl~diollS 1002, 1004, and 100l)

6 shall bl' effedive as of July 1, 1~)!19.

7

8

9 SEC. 2001. SHORT TITLE.

10 This titJe nwy l>e eited as the "Hum) Ijoeal Broadl~ast

11 '-..'. I A t"OIg"1IC1 ('"

12_~__ifJiifY
13

14 (a) 1\ (;I~:\I·;IL\L.-Not latel' than 1 Yl'il!' aftl~I' till'

15 dat(' of the ('nadnwnt of this Ad, tIll' 11\~deJ'(IJ Conllllll-

16 nil~ations Com missioll ("tIl(' Commission") shall tal{(' all

17 ,wtiollS IH'('l'ssary to make a determinatio/l regarding' li-

18 l'('nSes 01' otlwl' authol'izations for f,wilitil's that will IIti-

19 lize, fol' dl'livel'ing' 10l'aJ broadeast tel('vision station sig'nals

20 to satdl itl' television subs('ril)l~rs ill U Ilsl'J'Ved a nd III HIl'I'-

21 sel'ved ]o('al televisioll markets, spedl'llm otheJ'wise allo-

22 eated t(1 ('omnwl'('ial use.

24 (1) POIDI OF BI'SI:\ESS.-To th(' ext('nt not in-

25 ('onsist('nt with thl' ('omlllllllil~ations Ad of 19;~4

26 and th(' (~ommission's 1'lIh~s, th(' (~onllllissioll shall

·S 1948 IS
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2 partller'sh ips, joint ventures, and sim ila r 0) )('l'Clti IIg

3 arl'Clllg-enwllts for the purpose of emT~'ing- out suh-

4 spdion (a).

5 (~) lL\IOIFI'1, J:\TEHI·'EBE:\('E.-'rIH' Comrllis-

6 SIOIl shall l~llsun' that 110 faeility lil~ellsed or allthor-

7 i;t,ed IllHler suhseetion (a) emlSl'S ha rmflll iIItl~r'-

8 fer'pll('e to tIll' primm'." use/'s of that speet/'llm or' to

9 puhli(' safety spel'trum usp.
~.

10 (:n LDIITATIOl'\ ()I'\ ('()M~IIHHIOI'\.-l~x(~ept as

11 provicll'cl in pcu'agTClphs (]) alld (~), tIl(' Commission

12 may llot restriet any entity graJltl~d a lieens(' or

13 other' cl1lthori;t,ation under suhspetioll (a) fl'Om USlllg

14 allY reasOlwhle ('omlH'ession, /'efoI'l1Hltting, 01' otlH'1'

16 (e) REI'()H'I'.-Not later thaJ] .JclllllHn' 1, 2001, tIl('

17 Commissioll shall rt'])()r't to the Agri('ultul'e, Appl'opl'iCl-

18 tioJ]s, alld til(' .J\l(li(~iary (~ommittees of the Henat(· and

19 the llous(' of R(~pl'('sentatiws, tlw Henate (~ommitt(~l' Oil

20 (\)/lInWl'('l', H(,ie/we, and Transportatioll, aJ]d tIl(' 1louse

21 of R(~pl'('sPJ]tCltivesCommittel' OJ] COmnWI'('l\ OJ] tIl(' extent

22 to whidl li('eJ]s('s and other authori;t,atio!ls ulld('I' suh-

23 seetioJ] (a) haw fcwilitatl'd the dPliwl'y of I()(~al signals to

24 satellite tel('visioJ] suhseril)l'/'s in ullsel'Ved and UJ](h~I'-

25 se/"Vl'd I()(~al telc'vision markets. 'rll(' f'(~po/"t shall i/wlud('-

-S 1948 IS
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2

3

4

5

6

7

8

9

to

11

12

13

14

(1) illl illlal~'sis of the extl'llt to whil·1l Ilwal sig

Ilals are h('illg' providl'd hy din'd-to-hoIlH' satdlite

tdl'visioll providers and hy othel' nmltiehall Ild vidt'o

program distrihutors;

(:2) a 11 ('numeration of thl' h~dllli(~a.l, ('(~Ollom1(',

alld otlH'r impediments ('aeh tYI)(' of Illlllti(~llHIIIH~1

vid('o programming distrihutor has e,,(~olllltered; and

(:~) reeommeIHlatiolls for sj>(~eifi(' llH'aSUl'('S to

faeilitate tl1(~ provision of loeal signals to SlIhS('I'iheJ's
~.

ill 11llsel'V('d and ulldeJ'served madwts h~T direet-to-

110IlW satdlite television j>l'Ovidel's and h~T otlwr dis-

trilllltoJ'S of nmltiehallllPl video program m iIlg sel'Vi(·(~.

TITLE III-TRADEMARK
CYBERPIRACY PREVENTION

15 SEC, 3001. SHORT TITLE; REFERENCES,

16 (1) SIIOHT TITLE.-This title lllay he eit(~d as tile

17 "i\"ti('yht'I'Sqlwttillg' ('onsunwr Prot(,(·tioll Ad.".

18 (1)) REFEHE\('Es TO TIlE TIL\J)E~IAHI\ A('T (lI<'

19 194().-AIlY J'pfe!'elH'e in this titlt, to the 'l'nuh'IIl<ll'k Ad

20 of] 94G sllalJ J>(, a 1'l'fereIW(' to the .Ad (~lItitl('d "All Ad.

21 to providp for the registration and prot(~d.ioll of trade

22 marks used ill eommerce, to earry out the provisiolls of

23 (~el'tai" int('I'natiollal eonventions, and for otllPr PUl'l)()Ses",

24 a pprowd .J 11 Iy ;"), 1946 (l;") {T. S,C. 10;") 1 et S('q.) .
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pulsory liccnsc..'. Two-Yl~ar lrctn,it ional prnvl
sions were created to enilbil' locil \ 11<'1 work
broadcaslers to challengc..' sahoJlill' ""iuh
scribers' receipt of sateHill' nl'Lwork "'rvin'
where the local network bmadcas\('r' had n'~,

SOil to believe that lh(~l' subscriht'rs 1"('(Tiv('<!

an adequate {)rr~thc..'-Ctir signet I kWH tlH'
broadcC'lSler. The In,nsil ionai pl"ovi'iol1'
were 111ininlaUy cffectiv(' Hnd CHU...t'<! Il1UC!l

consunu~r confusion and anger rq~(1rtlillg rt'

ccipt of teleVision network slal inn....
The satellite IiccnS(' is slaled 10 t'xpin' cit

tht.~ end of this year, requiring Congn·s.·.• to
again consider tl1<' copyright Iin·"silJ.\ n'·
ginlc for satellite rctransnliss,ions or ovt'r
the-air t(~levislon broadcast slation.... lit pm..... ·
ing this ~cgis'alion. the Confl·rt·nn· COlll

nlittcc was guided by sl'ven,1 pdneiplt~"

First. the Conference Commitle,' IX'Ii,'vl"
that pronlotion of COllllx'Utinn in t1U' IHelr
ketplace for delivery of mulliel'''"1l1'1 victl'o
programming is an effeclive policy to n'd"",·
costs to con'iumers. To that end. it is iIHPOf
tant that the sateBite indu,t,'y Ix' alTol'lll'cl "
statutory schcnlc for licensing lph'visioll
broadcast progranlnling sirnilar to lhal of
the cable industry. I\t Ill<' 'a,m' lillll'. till'
praclical differences bc.·twl~l~n ttlt' lwo indu,
tries nlust be rccogni7.l~ and accounh·d ("or

Second, the Confen.·nc(' COlluBii h't' 1"1'

aSSerL'i the importanc(' or protl'cl ill~ Hild r(),
tering the system of television net w'lI"ks '"
they relate to the concept of Ir""" Ibill. It is
well recogni1',cd that tell'vision hroad<:a!'ot
stalions provide valuable progral1ll1lillJ.\ lai·
lored to local needs. such as new,. wl'all1l'r.
special announcements and infoflui:ll ion n'
lated to local activities. To that end. lIw
Committee has structured thl' copy,'iJ.\ht li
censing regime for satellite to l'llcolll"agt' and
pronlotc retransnlis..... ions by sat<'IHt(, or lcK:C1I
television broadca...t stations to suh.'criLwr,
who residl~ in the local TlIHrkets or t ho,,(' sl,1
tions.

Third. perhHps nlost iTlllxlrlanl 'y. lll(' COIl
ference Conlnlitlc(' is ClIWHfl' lhell ill en'al illg
conlpulsory licen....cs. it is aCl ing in d('1·0gl1
tion of the exclusive p"olx.~ny righls grallt (.(\
by the Copyright I\ct to copyright hold,'r,.
and that it thcrcfofl' needs to (-tel a!'o nar
rowly as pos.~ible to mlnimi/" the l'lll'cts or
the government's intrusion Oil t hp l)J"oadl'!·
market in which thc· afrected prolx'rly rights
and industries operate. In this Conll'xl. tlw
broadcast television Ilu\rket has dpvplnp('c! in
such a way that copyright UCl'llsing prCl<·
lices in this area take into accounl th(' IlCl

tional network structure. which grant, (lX
elusive territorial rights to progrcullilling ill
a local markl'l to local Slal ions l'ithl'I' di·
rectly or through aIT! HaUon agrpt'IlWllt" T'll'
licenses gn,ntcd in this ~egish'li()n atlt'lllpl
to hew as closely to thos(' etrrHI1W'IlWnt, ,a'
pos..CoIibl(~. For ex<tmple, lhps(' arrculW·IlWllt ...
an' Inirrol"cd in the sl'clion 122 "loCClI-to

local" license. which grCinl!'i. salt'llilt' CalTil·I·...
the right to rctransrnit lOCi') stHl ions. within
thi' stHlion·s lond 11larkpl, C\lld do('!'; Ilot n',
quire a separate copyriHht pay11lt' 111 ht'('ml'('
the' work ... hav(' already been Ilcl'n.,t'O iUHf

paid for with rcsJX~cl to vipwt'rs in t ho,c
local I1larkcts, By contrHsl, ",llowing tilt' illl
portalion of distant or out-of-mark", twI,
work stations in derogatioll of lht' local ,tel
tions' exclusive right bought and p"id for ill
nlarket-ncgOtialcd arrang'-~Inl'nt' 1(. ,h(JW

the works in question undcnnirll's t ho,(' 111e"·-

ket arrangemenls. Th,·rerore. th,· s"p~in{

goal of the 119 license, which is In "lIow iiII'
a Ilr£'-linc network tel('visiol1 s('I--vin' 10
those hOl1les beyond tl", .."acll of tlwir 10(,i11
television stations. I1lust Lx· 1111'1 hy only cd··
lOWing distant Ill'lwork sc,·vit"(,· to thos-I'
honlcs which cannot rl'cl'iv(' tht' local I1l'l
work television stCttiOIlS. Ill·llo'. tlu'
"unserved household" limitation lhal I",s
been in thl' license since ils inn'pl ion I'IH'
Committee is rnindful and n'slwell"\I1 (If till'

nd the provl-
States Code.

and the Communications Act of 1934.
relating to copyright licensing and car
riage of broadcast signals by satellite:
to the Committee on the Judiciary.

INTELLECTUAL PROPERTY AND
COMMUNICATIONS OMNIBUS REFORM ACT OF 1999

Mr. LOn: Mr. President. I ask unan
imous consent that the follOWing sec
tion-by-section analysis be prinled in
the RECORD.

There being no objection. the male
rial was ordered to be printed in the
RF s:

that many schools struggle to over
come.

My legislation will provide $2 million
each year in national competitive chal
lenge grants for innovation in the edu
cation of homeless children and youth.
We follow this same approach in edu
cation technology and other areas. and
challenge grants are remarkably suc
cessful in sparking innovation and dis
semination of new methods of Instruc
lion.

Ilomeless students face many chal
lenges. and schools face challenges in
serving them. Creating a small chal
lenge grant for homeless education is
one necessary step we can take to help
schools help these students succeed and
achieve.-

as the "Intellectual Property and Commu·
nicalions Omnibus Reform I\ct of 1999 .

TITLE I-SI\TELLITE HOME VIEWER
IMPROVEMENT I\CT OF 1!J99

When Congress passed the Satellite 1I0me
Viewer I\ct In 1988. few I\merlcans were fa
mi liar with satellite television, They typi
ca.lIy resided in rural areas or the country
where the only means of receiving television
programming was through use of a large.
backyard C-band satellite dish. Congress rec
ogni7.Cd the importance of providing thesc'
pC'0ple with access to broadcast program
ming. and created a compulsory copyright li
cense in the Satellite 1I0me Viewer I\ct that
enabled satellite carricl""S to easily license
the copyrights to the broadcasl 'program
ming that they retransmitted to their sub
scribers.

The 1988 I\ct fostered a boom in the sat·
ellilp television industry. Coupled with the'
development of high-powered satellite serv
ice. or DSS. which delivers programming to
(-l scHellitC' dish as small a~ 18 inchp~ in di
C\nlt'tcr. the satellite industry now serves
h0111CS nationwide with a Wide·' ran~(' of high
quality programming. Satellite is no longer
prinlarily a rural service, for it aITer'S an at·
tractive alternative to other providers of
multichannel video programming: in par
ticular. cable television. Because satellite
can provide direct COlllpctilion with the
cable industry. it is in the public interest to
ensure that satellite operates under a copy
right framework that permits it to be an ef
fective competitor.

The compulsory copyright license created
by thl' 1988 I\ct was limited to a five' ye"r pe
riod to enable Congress to consider its effec
tivC'ness and renew it whcrf' necessary Thp
license was renewed in 1994 for an additional
nVl' years. and amendments made that wen'
intended to increase the enforcement or the
network territorial restrictions of the COlll~

S14708

By Mrs, MURRAY:
S 1944. A bill to provide national

ch"llpl1gp grants for innovation in the
pdlle,,, iOI1 of homeless children and
youth to the CommilLee on Health.
Fducat ion. Labor. and Pensions.

, .'i!' '1l KI"IY 1I0MI'!FSS FDICATIO,
1\.l\1IHIVI-MI'.NT ACl

• 1\\rs \1URRAY Mr. President. today
I intmduce legislation on another topi-c
I wil! !If' discussing with Chairman JFF
f'I)'I~IJS as we move forward with reau
t hOl'i/.'1l ion of t he Elementary and Sec
Ol1d"I" Educat ion Act in the Senate
Ileil\th. Education. Labor. and Pen
sions Committee.

The bill deals with an improvement I
hopp wt' Cilll make in the Stuart
McK i I1I1t'y I lome less Education pro
gram. While the McKinney program is
rplill iv(·ly small. my hope is that we
Ciln greatly improve its effectiveness
by rpcogni/.ing and funding innovative
approaches for serving homeless stu
dent ....

Chilirman .lIH·OI<IlS and others have
rpcogll ized t hftl keeping a homeless
child il1 their school district of origin
is vilill to their success. Children. espe
ciill" homeless children. need con
linuit, ill Iheir lives. Yet as a nation.
WP havp not yet focused on funding the
illlloviI(ive prftctices that will show
how \ his can be done and done effec
I ivel"

III ,l(iditi( '1. there are chronic prob
lelll~ LlCing homeless children. such as
1111' pl'Oblen.s of trying to reach out to
\lllilcc()mpanieo homeless youLh. those
VOl)l)g people who do not have parents
01 gUilrdians with them in their home
Il'~s sit \lill iOIl. Ilomeless preschoolers
pn'sclil ililother whole range or issues

pl'ogr'lIll targeted at giving low-income
Sludpl1ls their own "first book."

TIlE' "First Book" program is a non
pror;t privale organization that has
bpPI1 \ remendouslv successful gath
pring 'lIld dist ibuling new children's
books \0 needv children throughout
tl](' l1at ion. Key'to the success or "First
Book are loral boards called "First
Book I.ocal Advisory Boards." Under
my legislation. which would provide $5
million a year federal Investment to
stich boards. will help them leverage
m i Iliol1.s more in runds from other
SOUI'CPS "First Book" has been suc
cessl'ul because it is locally-driven. and
r'pfleets private industry initiative,
'Fi,-sl Book' provides new books.

which t he program purchases from pub
I isher-s at discount rates. to disadvan
tagpd children and families primarily
l hrough tutoring. mentoring. and ram
ily lileracy programs.

This bill builds on successful efforts
tll1c!I'rway in communities across the
count ry. 'It takes what has been a suc
cessl'ul but very targeted program. and
will increase Its reach and eITect 1nto
man, more American communities.
'Fir:s\ Book" makes a very real dlr

l'"rpncp for disadvantaged children and
llwir families. and with this invest
ment. it will make a difference for
l hnusilnds Inore .•
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1111 \'1'1'('1 .. 11 ionship het ween the C0l11nlunicct
11011 ... policy or 'Iocalisill' outlined above
;-lIul property ri~hts con,id{·rations in copy~

Ilghl lilw. ilfld s{'eks il proper balancp bP·
{Wt'('ll till' two.

,. illclliv i1lthough the Il'gl~lr:tt ion prOillotp....
..,lll·llil<' r('tritll .... lllis.... ion:"t or local stctLions
tIll.' C<Hl('n'11U' COllullitt{'(' n'cognizcs thl'
({lilt inlu'd TH'('d to 'llonitor the effects of dis
I,;HH signi:t1 irnportittion by saLC~IIH{'. To that
I'lld t 11<' cornpulsory license for rctrans
lni ........ ion of dlstctnt siRnals Is extended for a
IJI'l"iocf of rive .vears, to afford Congress the
opportunity to pvaluCttl' the effectiveness
<lIHI coni inuing nl'C'd for that license at thC'
t'!HI or t 11(' rivc-.Y('rtr period
,....(.(/ iOI1 fOOl. Shorl Tit J(,

rhi ... 1 it h· Ill<-'Y lx, citC'd as the "Satellite
J 1()lIIt' Vipwer 111;provernent Act."
.1,'1'< lion 1002- I.imitillion..,. no hxclu,.,.,.V(' Rights,

S'Y'{)nrliuy 'I'r;Jll'imi,~.,.i(]ns by S;llrlllt(' Cc"1r
6('1,:\ Withi" I ,1K"iJl Markets

Jhe Ilou...<' and the Senate provisions were'
ill Jllosl n·....I)('cts highly sirnilar. The con
/t'I"l'IHt' suhst it lit (' general1y follows th('
Ilou...t' approcteh, with tlw differences d{'
...(Tih('d 11<'1'('

Sot'Lt ion 1002 or this Act creates Ct new stat
utorv lin'ns('. with no sunset provision. as a

1l('W ,,'cl ion 122 of tilt' Copyright Act of 1976.
1'11(' IWW Ik('n...{, authori7.es the retrans
Ill",,~ioll of t('l('vision broadcast stations by
....,Ilt·llilt· CcHTi('I'S 10 subscribers Jocal{.~ wiLh
ill I hI' loral Ilwrk('ts of those stations,

en'at ion or cl nC'w statutory Jicense for re
I rilll~llllssion of local signals is neces.ewtry be
{".HI"'(' t h(' curn'nt s('ct ion 119 license is lim
it ('rI 111 Ilw n't 1"i1llSll1ission of distance signaJs
hv ..... llcllitc Ill(' s<-,ction 122 license' allows
...<lII·llitc· cnn-icr ... fClI" thp rirst tinu' to provide
llwlI' "'IJhsrril}('rs wit h the television signals
tlH'v W;\111 Innsl ttH'it- local stations. A car
nl'!" IlldV rPlrilllSiHil tlH' signal or H network
... I.ll illn (l!' "'lIjlPrs((-ll ion) to all subscribers
,","'HI It· ... ir!(· willlill the local Inarket of that
... t dt IO! I wil hOI II n'gard to whet hC'r th(' sub·
v"jht,! i"t'sidl'" ill all "uns('rved household.'
/"11(' t('nll "10(1"11 nwrkpt' is defined in Sec

111111 119(j)(2) ilnd ~t'nerally rpfl'rs to a sta
lion ... !J('slgl1<-lt('(1 Market Arca as defined by
Nit'ISI'11

Ikcill""<' llw "'(-'Cl ion 122 liccns(' is perma
IWlll .... td>.,,(Tibel' Jlwy obtain their local tele
ViSlOl1 ... Ul( io,,... without fear that their IDea)
hrOCldcil..... t spnllU' 11lCiy be turned off at it fu
Illn'r1i:!tI' III ctddiUon. satellite' carriers 1l1ay
c!C'IIVf'l" 10("<-\1 stalions to conlmercial estab
li .... IJIlH'llI .... ilS wl'il HS horne'S. oS the cablt, in
dtl .... lr\ dc)(':,- IInd('1" its lic{'ns<.'. ThC'sl' arllC'nd
J1lclll .... ~I('ill (' pal-it v and {'nhanced cornpet i
t illn IH'! W('('11 Ill(' sat ('II ill' and cabl{' indu~

r I'll''' 11' Ill<' provision of local television
11I·Oilrl(" ... l ... t •• t ions

.·or ,1 "'iHI'llill' C<-tlTipr to be f'ligilJl(' for
rll'" 11«('Jl.... I·. lhis Act. following the Jloust'
dppnl'1c!1 pnlvidps bOlh ill np\o\t ~ecti(ln 122{H)
(llltl ill Ill'W ...('("l ion 122(d) that it carriC'r nlay
11"'(' tlH' 11('W lo(',;d-(o-Iocal license onlv ir it is
11) hili ('HHplirItlC(' with ~II ttpplicab'k rulf's
fllld II'gIlJi:l1 ion or lhp Fpderal Comillunica-
l i(Jfl ... C{)rllnli~ ion including any fequirC'-
llH·Il! .... I hat I hc' COlllJllission nlay adopt by
n'glllillloll rOl1n'rning carriag(' or stations or
progl'{II11I11ing ('xclusivily, Th£"sC' provisions
;-IIT lllockl('d on silllilar provisions in section
III till' IcrTPst rial cornpulsory license. Fail
lilT to fldlv COIlJpJV with Co.n.nission rules
wilh n''''III'ct to rplransnlission of on(' or
1l10lT ... lilt Ions In lhe local .narket precludes
1111' ('.lITtt·! frolll 111f-lking usc' of thp s('ction
IZl licc'Il"1' i>1I1 ..tnolhpr way, the statutory
J In'II"'c' (lv{'ITirl('~ t hp nonnal copyrigh-l
..( IWllw onlv (0 tIll' ('xtent that carriers
,t "Iel h {oillpl.v with t h" Iinlils Congress hBS
pilI 011 III,,\( lin·n."p

J k, .HI ... (, Il'fT(·... I'-iiJl :-;vst('nlS, such HS cabl£'.
(I" ';1 gl'IU'I;t! nile do /lot pay any copyright

royalty for local retransmissions of broad
Cilst stations. the section 122 license docs not
rpquirp payment of any copyright royalty by
satelIJle carriers ror translnissions made in
compliancp with the rcqulrempnts of spctlon
122. By contrast. the section 119 statutory 11
c('ns{' for dislant signals docs require pay
ment of royalties. In addition. thp section
122 statutory JJcense contains no .. unSf'rved
household" limitation. while thl' sectlon 119
license docs contain that limitation.

Satellite carriers arc Iiablp for copyright
infringement. and SUbject to the full rem
edies of the Copyright Act. if they violatp
onl' or more of the follOWing requirements of
the section 122 license. First. satellite car
riers may not in any way willfuliy alter thp
programming contained on a local broadcast
station.

Second. satellite carriers may not use thp
section 122 license to retransmit a television
broadcast station to a subscriber locatl.'<!
outside the local market of the station. Re
transmission of a station to a subscribPr lo
cated ouLside the station's local markpt is
covered by section 1l9. and is permitted only
when all conditions of that licpnse arc satls
fipd. Accordingly, satellite carriers arc re
quired to provide local broadcasters with ac
curate lists of the street addres-ses of their
local-to-Iocal subscribers SO that broad
casters may verify that satellite carriers arc
making proper use of the license. The sub
scriber information supplied to broadcasters
is for verlf1catlon purposes only. and may
not be used by broadcasters for any other
reason. Any knowing provision of false infor
mation by a satellite carrier would. under
section l22(d). bar use of the Seclion 122 Ii
censP by the carrier engaging in such prac
tices. Thp section 122 license contains remp
dial provisions parallel to those of Spction
119. including a "pattern or practice" proVi
sion that requires tcrnlination of the Section
122 statutory license as to a particular sat
C'IJitc carrier if it engages in certain abusC's
of the license.

Under this provision. just as in the statu
lory licenses codified In sections I I I and 119.
a violation may be proven by showing willful
activity. or simple delivery of the secondary
transmission over a certain period of time.
In addition to termination of service on a na~

tionwide or local or regional basis. statutory
damages arc available up to $250.000 for each
6-month period during which the pattern or
practice of violations was carried oul. Sat
e II ite carriprs have the burden of proving
that they arc not improperly making usc of
ttl<' sect ion 122 Ilcensp to setVe subscribPrs
outside the local markets of the television
broildcast stalions they arc providing. The
penHltiPs created under this section parallel
those under Section 119. and arp to deter sat
ellite carriers from providing signals to sub
scribers in violation of thp licenses.

The section 122 license is limited in geo
graphic scope to service to locations in the
United States. including any commonwealth.
territory or possession of the United States.
in addition. section 122UJ makes clear that
loca I retransmission of television broadcast
stat ions to subscribers is govprned solely by
the section 122 license. and that no provision
of the section I I I cable compulsory license
should be interpreted to allow satellite car
riers to make local retransmissions of teie
vision broadcast stalions under that license.
Likewise. no provision of the section 119 li
cense (or any other law) should be intpr
prpted as authorizing local-to-local retrans
missions. As with all statutory licenses.
thesp explicit limitations at'(' consistent
with the general rule that. because statutory
IIcl'nses arc in derogation of the exclusivp
rights granted under thp Copyright Act. they
should bl' Interpreted narrowly.

Section lOO2(a) of this Aci contilins new
stilnding provisions. Adopting the approach

of the Ilous<' bill. s<'ction 122(1)(1) 01' II,,·
Copyright Act Is lIilrilllel III ,pClioll II (,,).
and cnsurps that. local stctllon."', ill dclclit iOIl
to any other parlles thal qualify undl'r 01 11'1'

standing provision.. of th(' I\Cl. wiJl have' III'
ability to SUI' for violett ion:'"> of '('cl 1011 Z'l.
New section 122(1) (2) of till' Copyrighl All 'II

abies it local [c.le·vision slation that i:-; <II
being carried by a sat.{~lIit(' carci('r in vi< cl
tion of the license to filP H COf)yrighl 11"
rringcnlcnt lawsuil ill fedt'retl C()UI't to (11
force its righL'.
Section 1003. h'xlcn..lon of I:'trcci of l1"I<'lIdlll'- I.'

(0 Seclion 1/9 ofntl" 17. Unilt'd Slill,·, 0 I"

As in both thl' !Ious", bill and th,' S"Il' I'
amendment. this Act eXlends Un' Sl'('t lOll I !)

satellite statutory license for a lX'rilld or Ii "
years by changing the expirillion dilt" of II "
legislation from Dccernlx,r 31. 1999. 10 I) '

cembcr 31. 2~. Thl' procl'dural and l'l'llll'di' I
provisions of section 119. which havl' alrl'ael
been interprell.'<! by the courts. al'l' I,,'ill~ " '
tended without chilngl'. Should till' "'l'l io I
119 license bP allowed to ex"il'l' in 2IHM. i
shall do so at midnight on )).'cellllx'r 31. 21N)
so that the licenS(~ wjll cover tl1<' Pill in' SI'(

ond accounting Ix'rlod or 2~ .
The advent of dlgitill terresl rial h.-om'

casting will necP$.,ltall' addilional I'l'vi('
and reform of the distant signal stallll'wy Ii
censc. And responslblllty to OVl'rsc", II,,: ell'
velopmcnt of the nascent local stat illn sal
clUte service nlay also rcquirr' for n'vit·w of
the distant signal statutory lice",,' in till' 1'11
ture. For each of these reilsons. this Acl ,'s
tabllshes a period for review In 5 yemx

Although the section 119 rc~illle is lar~l"y

being extended in its current fornl. cc'I'li-1in
sections of the Act may hilve il near-t<'flll ef
fpct on pending copyrighl infring<'ml-nl iaw
suits broughl by broadci.st<~rs a~,ainst .'<11
ellite carriers. These chiln~es iln' pmsp"l'l iv,'
only; Congress docs not intpnd to c1wl1gt' tilt'

legality of any conducl thill ncc",n-d Iwint
to the date or enaclnumt. Congrps-.. c1o('~ ill
tend, however, to benefit COIlSUlHl'I'S wht'I'('
possible' Ctnd consistent with exi.'it illg copy·
right law and principles.

This Act atlcnlpts to slrike a h<lli-III('('

among a variety of public policy />Ioals. Whil"
increasing the nUlnbcr of potent i;tl suh
scribers to distant network si~n<"s. I his Au
darincs that satellite carriers fUCtY CHITY up
to. but no more than. two stillions alTllial",1
with the same network, The oriHinal PUIVOSC'

of thp SatelJitp 1I0me Vlp_'r Act was to ""
sure that all Amerlcilns could n'l'l'iw ",,(
work programming and other telt'visiull SCI-V·

ices provided they could not r('C('iVI' tho..... ·
services over-Lhe-air or in Hny OllH'" way.
This bill rpnecl.s the dl'Sirl' nf til<' Cnllf<"'I'Il<',·
lo "lcct this requirr~n1ent Hnd COnSUlll("'" (·x

pcctations to receive th(' t radit iOllal Ipvpl 01
satellite service that has buill up nvl'!' Ihc'
years. while avoiding em efosion or till' pnJ·
granlnling nutrket aITeclpd by t Iw ~I ill tltory
licenses.
Section lOtH. CO/lIputc"1(ion of N(~YilIIY r('(" .. (m

Salellile CatTI",'S
LIke both t hp 1I0us<' bi II ilnd till' S"llal (.

amendment. this Act reducl's th" royait y
fees currently paid by sa tell II " GIlTI","" 1',;1'
the ret ransmisslon of npl work ilnd "'Ik'rsl <I

lions by 45 pprcent ilnd 30 Ix'rcel1t. ,-,'s''''('
tively. These arc reductions of 111(' 27 c('111
royalty fccs made effective by till' i.i1u-ari<l"
of Congres-~ on Januilry I. 1998. 'l'1ll' .-.,duc
lions takp efl'l.'Ct on July I. 1999. which is I I,,·
beginning of th£' s{'cond iiccount il1g p{'l'iud
for 1999. and apply to illl accounl illg ,,,'rioch
for thp five-year extension of t 11<' ,,'cllol1 II!)
license. Thp Commlttl'l' hilS drilf!,'d this pro
vision such that. if the sec lion 1/9 'icl'll.S<' h
renewed after 2004. the 45 perc"nl <llld 30 I""
cent reductions of the 27 cent f('(· willl'PIIlHili
in effect. unll'Ss altered by l"~hl<l( ivl'
anlcndrllcnt,
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In "ddilion. s,'clion 119(c) of titk 17.

Unit('{\ Sti-\t('~ COdl' is anlcndcd to clarify
t hilt ill rnVClIL V distribution proc('{'ding~ con
rlllel",1 und"I' s"ct ion 802 of thl' Copyright
J\n. t tll' Public Ilroadcasting S('rviC(~ may
dl't iI ... ilgl'lll for cd I public television copy
right c1'IIIll"Hll'" and nil Public Broadcasting
SCI"vin' llH'llltX'r slat ions.

.'l'f'("tiotJ I(JGS. JJl... tan( S'KfWI 1~'J;gibility {or Cnn-

TIll' Sl'l1ilh' bi II contained provisions ft'

l;-lining tIl<' ('xi.'iting Grade B intensity stand
"I'd in lh" definition of "unserved houS('
hold rill' I louse agreed to the Senate provi
:-.iol1... wit h cllll('nd,llents, which extend th("

iIllS("'vcd hou...chold'· definition of section
119 of tit 1<' 17 intact in certain respects and
f1llwnrf it in ot ht'f fCSJX'ctS. Consistent with
lilt' ClI)I)rfktCh of tlw Senate anlendlllcnt, the
(('l1tr(1I fciHun' or th<.' exisling derinition of

U!1!'.(,!"\'(,d h()U~l'Il{)ld" inability to receive,
l hJ'ougll 11!'.(' or f:'l convenliona I outdoor roof~

lOp n'('('ivillg antenna, a signal of Grade B
illll'll!'.it.y fHlIll f1 prhllilry network staUon
l"('llli.lins inUlct Thp it'gislation directs the
~-CC how('v('r, lO ('XHllline the dcrinltion of
'Cradl' 1\ illtt'llsil y.' ren<.'cling the dBu lev

1'1 .... long ...Pl by lhl' Federal Conllnunications
COI"I"is"on in 47 CF.R § 73.683(a), and is.sul'
<l nJlt'lnakillg within 6 rnonths after cnaet
1lll'1l1 to evaluate th(' standard and, if appro
pl"ic-!l(', Ilwk(' n'cOrlllllcndations to Congress
"bout how to modify the analog standard.
(l!let Illf\kc il further rccOInnlendalion about
wl1<1t <Ill ''1>propriatl' stilndard would be for
digital sig""ls. In t his fashion, thl' Congress
will h."we th<, best input and recornmenda
l iOIl!'. frolll thp C0J11111ission, allowing the
COl1l1nisSTOf1 wine lalitude in iL~ inquiry and
n·{'nlnl1l('ndalion~. but rcst'rve for itself thp
nlled dl·CI .... ioll-lllnking authority over the

....cope of" t !l(' copyright Ilccnscs in question.
ill light of dll rl'levant foctors.

I'ht, (lllWndl'd definition of "unserved
Ilouseholrl Inctk('!'. other consunlcr-rriendlv
ch,lIl~(''''' II will l'lilninate the requirclncrl't
111,11 ;l (,dhll' slIbso+Hwr wail 90 days to be eli
gihl(' 101' ....all'llit(' delivery of distant n('t-
wod<. ignill.... I\fLl'r enact 1l1ent. cable' sub-
....crilX'r will be l'ligiblP to receivp distant
Iwl work .... ignctls by satell itl'. upon choosing
to do ....o if th('v s..ltisry the olhl'l- require
IlWII! .... of ...cel ion II!)

III <lOdlllon. this I\CI add!'. lhrl'l' new cat
('g(lri('~ to thl' dl'linilion of "unsl'rved houS<.'
hold ill ",ction 119(d)(IO). (a) c('rtain sub
...cribl'I-'" t () n('l work progrCtmming who arc
no! (In'diet I'd lo n'cl'ivl' a signal of Grade 1\
1Iltl'1l"l1\. irolll ,IIlV .... tatlon of th(' relevant
1H'lwork. OJ) 0pl'rCltof!'. of recreational vehi·
cit, .... dlld llJlllll1l'ITiClI truck!'. who havc corll
plipd witll cl'rtCiin doculllcntation rcquirc
IlH·l1t~. (lnd (c) cl'r-tain C-band subscrib<>rs to
lH't w(wk progrmHlning. This Act also con
linus "' ""w S['cl ion 119(d)(IO)(B) what has
long 1)('('11 lInd{·t~tood by the parties and ac
u'ptl'd hv t hl' courL~ nalllC'ly that a 'iub
....crilll'!" III ,1\, rl'('l'!V(' dtMant net work sprvicp
if <III Iwtwnrk ,ti:HIOns affiliated with the
l"<'II'vC\nl nelwork that are predicted to scrvC'
tll;:ll slIb,crilx'r give' their written consent.

S"cl ion 1005(a)(2) of the bill creates a new
st" lion 119(,,)(2)(ll)(i) of thl' Copyright Act to
prohibit (l scttdlite carrier froln delivering
luor" lhill' two dist"nt TV stations afflliatl'd
"....,it h Cl ... ingl(' 11('l work in a sing~<.' day to a
pdn iClilCII- Cll."ilonwr. This clarifies that a
....a{(·lIit(, c;:IITil'r pnJVldc!'> a signal of a tel('
"i ... ion ... tett ion throughout the broadcast day,
rdl Ill'r I hdl1 switching between stations
I hrollghnllt <I dilY to pick the best prognull
lllil\g <llllong dirr('n'nl signals

SI'n ion 1005(a)(2) or this Act crl'ates a new
st" I lOll 119(iI)(2)(ll)(ii)(l1 of the Copyright Act
I fJ (OI1l'inll thaI court, should rely on the
I· CC: s 11.1" Illod" I to prt'sumptively dl'll'r
mint' wlH't lll'l- a hous<.'hold is capabl(' of rC'·

ceiving a signal of Gradl' B intensity. The
conferel's understand that thl' parties to
copyright Infringement litigation under thl'
Satellltl' Home Viewer Act have agreed on
detailed procedures ror implementing thl'
currl'nt version of ILLR. and nothing in this
Act requires any chnnge in those procedun·s.
In thl' future, when thl' FCC amends thl'
1I.1.R model to make it more accuratl' pursu
ant to section 339(c)(3) of the Communica
tions Act of 1934, the amended model should
be used in place of the current version of
ILLR. The new language also confirms in
new section 119(a)(2)(B)(il)(Il) that the ulti
mate determination of eligibility to receive
network signals shall be 8 signal intensity
tl'st pursuant to 47 CF.R § 73.686(d). as rt'
nl'cted in new section 339(c)(5) of the Com
munications Act of 1934. Again, the conferees
understand that existing Satellite Ilome
V il'wer Act court orders already incorporatl'
this FCC-approved ml'asurement method,
and nothing in this Act requires any change
in such orders. Such a signal intensity test
may be conducted by any party to resolve a
customer's eligibility in litigation undN sec
lion 119.

Sl'ction IOO5(a)(2) of this Act creates a new
section 119(a)(2)(B)(lii) of the Copyright Act
to permit continued delivery by means of C
band transmissions of network stations to C
band dish owners who received signals or the
pertinent network on October 31. 1999, or
were recen~ly required to have such service
tcrminatcapursuant to court orders or set~

tlements under section 119. This provision
dO<.'S not authorize satellite delivery of net
work stations to such persons by any tech
nology other than C-band.

Section IOO5(b) also adds a new provision
(E) to section 119(a)(5). The purpose of this
provision is to allow certain longstanding
superstations to continue to be delivered to
satl'lIitl' customers without regard to thl'
"unserved household" limitation. l'ven If thl'
st"tion now technically qualifies as a "Ol't
work station" under the 15· hour-per-week
definition of the Act. This exception will
ce"se to appiy if such a station in the future
becnmes afTiliated with anI' of the four nl't
works (AIlC CBS. Fox. and NBC) that quali
fied as nl't works as of January I. 1995.

Sl'ction lOO5(c) of this Act -adds a new sec
tion 119(e) of thl' Copyright Act. This provi
~ion contains a moratorium on tcrnlinations
of network stations to certain otherwise in
eligible recent subscribers to network pro
gramming whose service has been (or soon
would have been) terminated and allows
thl'm to continue to be eligible for distant
signal services. The subscribers affectl'd arl'
thosl' predicted by the current version of the
Ii .I R model to receive a Signal of les.s than
Gradl' A intensltv from any network station
of thl' relevant network defined in section
73.683(a) of Commission regulations (47
CF.R 73.683(a)) as in effect January I. 1999.
As thl' statutory languagl' rl'fil'cts. rl'Cl'nt
court orders and settlements between thl'
satl'lIitl' and broadcasting industries haY<' re
quired (or will in thl' near future reqUire)
significant numbers of terminations of net
work stations to ineligible .ubscribers in
this category Although the conferl'es
strongly condemn lawbreaking by satellite
carriers, and intend for satellite carriers to
bl' subject to all other availab1l' legCll rem
edies for any infringemenLs in which the car
riers have engagc<i. thl' conferees have con
cluded that the public interest ,viiI be served
by thl' grandfathering or this limited cat
egory of subscribers whose ,ervice would
otherwise be terminated.

The decision by the conferees to direct this
Iilll i tl'd grandfathering should not be undl'r
stood as condoning unlawful conduct by sat
1'1Iitl' carriers. but rather renects thl' con
cern of the conference for those' subscribers

who WQutd othcrwiSt' lx· punish{'n fOI' Iht, ,H
lions of lhe satellite carri<'~I'S. l\inlt' t hal il\
the previous 18 nlonlhs, court d{,("j,irm:"\ h(lv('
required the tcnnination of sonl(' dis( .. 1111
net work signitls to SO'll(' suhscrihPI"" Ilow
<.'vcr-, the Conferees an' awan' thal ill ~OIlH'

cases salellit{' carri('r'S t{'nnil1C11l'd dislillli
network service that WCiS not SUI~;('cl lo lht·
original lawsuit. Th(, Conf('n'l's intl'ncl l h"ll
arrcctL~ subscribprs rt'ln~in ('I igihlt' for' such
service.

Thl' words "shall rt'l11"in ,'ligiblP" ill "'(
tion 119(e) refl'r to eligibility 10 rt'c"iv(' sla
tions affiliated with the SHill(' l1('lwOI-k fn)lll
the saine satellite carrier through liSt' of (Ill'

sanlc lran-..Jnis.,lon technology al (Il(' '~UIIl'

location; In other words. grfindr~lllll'n'd S("I

tus is not transferable lo a diIT"rpnl {'cuTief
or a different type or dish or "I iI ,,('w mi·
dress. The provisions of new s,'t:! iOIl 119«»
arc incorporated by reference in til(' d('f"ini
tion of "unserved household" Cis tl('W S('ct ion
I 19(d)(lO)(C).

Section IOO5(d) of this Act cr"ates a n"w
section 119(a)(ll), which conlains provisio"s
governing delivery of n('twork slat ions 10
recreational vehicles and cOlnnwrcial t nICk!'..
This provision is. in turn, incoq>ol'alpd in
the definition of "unserved hous"'lOld" il\
new section 119(d)(IO)(D) _ Th" purpos<' "I'
these amendments Is to allow Ihe 0l,,'mtors
of rccrcallonal vehicles and COllll1u'f{'ial
trucks to USI' satelllt,· dishl's p,'rlllill,,'nlly
attached lo those vehicles to receivl'. Oil lloJ
evlslon sets located insid" thos" v('hlelt's.
distant network signa is I,ucsualll 10 ,,·ct ion
119. To prevent abuse of this provision. Ill<'
exception for recreational vehicl(~s and COlll
mercia I trucks is IImlt"d to I"'cso"s who
have strictly complied wlth lh(' docun\('111 ..,
tion requirements set forth In S('cl ion
119(a)(lI). Among other things, the ,'xc"ptioll
will only becoml' available "s to" pari leuiar
recreational vehicle or COnlrlll'rcial l ruck
after the satellite carrier has provided i111 ar.
fee ted networks with all docunl('nt~11ion M'l
forth in section II9(a). Thp "xcpplioll will
apply only for rl'ceplion in Ih"l parI inri,,,·
recreational vehicle or truck. and dOl" lUll
authori?_l' any dplivl'ry of n"twork stilt!<ms
to any fixed dwell ing.

Sl'CliolJ 1006. Public Hroarlc;I.'ilinl: St'/vin' ~e,'a(

"'lite' F('('(/

The conference <tgn'l'IHl'llt follow'i till' SPIl
ate bill with an amendm"nt that "I,pli"s tl",
network copyright royalty rat" to til<' i'ubli'
Broadcasting Sl'rvlcl' th,' s"tellil,' f""d. '1'1",
conference agrcclllcnt grants scttpllit(, car-·
riers a section t 19 cornpulsory licl'l1s(' to 1"('

transmit a national satelllt<, feed disll-ib"l"d
and designated by PBS. Th,' lic,,",,' would
apply to educational and lnforrnat iOllal pro
gramming to which PHS curr'''"lly hold.s
broadcast rights. The lic"nse, whkh would
extend to all households in tl1<' Ul1it"d
States. would sunsd on J"nuClry 1. 2002. II",
date when local-ta-local 1l1usl-CctlTy ohlig.a
lions bcconlc effectlv('. Under lh{' conl't'I+('I1('l'
agreement, PBS will designat" til<' nal iOlwl
satellite fel'd ror purposes or this sect iOI1.

Section 1007. AppliciiliolJ of riYf"ml 0)//1/11/1·
nicatlon.s Comml.r;.~iolJ NC'l(lI/;ll;O/I,''';

The section 119 IIcen'" is amplld"d 10 eli"'·
iry that salellite carri"r~ l11u~1 CllIllP'.Y wil It
all rulL'S. regulations, and authori'''1 ions or
thp Federal Communicat ions Commissioll In
order to obtain thl' benefits of til<' "'cl iOIl 119
licensl'. As provided in th" Ilous<' hill. Ihis
would inc IudI' any programming ('xcilisivily
provisions or carriag(' requln'rlu'nls that t 11<'
Conlnlission may adopt. Violat inns of "ilKh
rules, regulations or authori'l.at iOIl.';, would
render a carrier ineliRibl" for th,' copyrighl
Slalutory license with respect to llml n'
transnlisslon.
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S"'f jo" /008. HII/r.< {or Sa/rllltr c.,rrjrl'S Hr

(r.III\I1I;II;,,): '!t'/('",;sinn Hrvadoisl Signals

lilt' S"""l" "Wl'''S to thl' 1I0US1' bill provi
"iolt... n'gdrding <.:etrrlage or television broad
ca-.t sign ..t1~> with certain 3rTIendnlcnts, as
di'ClIS"'I'd 1)('10",. Sect ion 108 en'ales new sec
t ions 33M Clnd 339 of the Cornnlunications Act
1I1 1934. S"cl ion 338 addresses carriage or
local t('lt'vision signals. while section 339 ad
dn'ss('s dislCinl l{'levasion slgnals.

Nl'W s('et ion 338 requires satellite carriers.
bv .1<I"u<lry I. 2002. to carry upon request all
Im',,1 I)[u"dc"st slalions' signals in local
IlMI'k(·ts in which the satellite carriers carry
CIt It'a... ' 01H' sigl1~1 pursuant Lo section 122 of
I ,t It- 17. l'"il"d SI"I"S Code The conferl'nce
n'pon <Hld('d 1hI' cros-".i-rcfercnc(' to section
122 to till' Iiousp provision to indicate the f('

lilt innship b('lw('('n tht' benefits of the slatu
lory i in'll,e c\lld t tw carriage requirelllents
illlpos('d hy thi:-.. Act. Thus, the conference re
pun pn>Vid('s tilCtl, (is of January I, 2002, roy
alty-fre(' copyright Hcenscs for satellite car
rtpl's lo n'trHllsrnit broadcflst signals to
vipw('t', in t n(' broadcasters' serviCl' ('H-cas
will ht, dvailahk only on a Inarkct~by-nlar

kl'l hio"b
!"It(' pron'dural provisions applicablf' to

....eet ion 338 (conn~rning costs, avoidance of
dupliult lon, channf'1 positioning, compcnsa~

t ion for carriage, and cOlnplaints by broad
("(1st stat ions) an' generally paraJlel to those
i-lppliutbk to cable systelns. Within onc year
;-tftl'r t'IlClct l11£'nt, l he Federal Comnlunica
t ions COlllmission IS to issue inlplementing
n'Htllat ions which arc to irnJXlse obligations
cOllljlcwabie to those inlposcd on cablc sys
I ""lS und"r par"graphs (3) and (4) or s<'ction
614(h) ,,"n p"r,,~raphs (I) and (2) or secLion
GI5(g), such ClS til(' n"quirenlcnt to carry a
'-I CIt ion·s l'nt ir(' signal without additions or
n"I"l inns "h" obligation to carry local sta
t ion, Oil (ont iguous channels is illustrative
of t ht, W'IH.'rctl requirelllent to ensurc that
s<llt'llitl' carril'fs position local stations in a
\\'d.V that i ... convcnipnt and practically acces
,ibll' for COIlSllnH.'~ By directing the FCC 10
PI'Olllll (geH (' t hes(' Inust +carry ru les, the con
h'rl'l'S 00 not t{lkp ClOy position regarding the
<'1lpliccH ion of tllu!'tl-carry rules to carriage of
digitcll television signals by cithe'r cable or
..."'tl'lli l t' ... yslt'1l1S

1'0 lIlilK(' LIS(' of the local licensc. satellite'
CillTi(·'· ... llHISl provide the local broadcast
"'l.;,tinll ... i~llctl ,IS Imrt of lheir satellite scr\!+
1("1' ill cl IlliHlIwr COllsistf'nt with paragraphs
(hi (c). (n) ,md (,,). FCC regulations. "nd rl'
t ri-1I1 .... lll I"'''' in!\ consent n'quiremcnts Unt it
!<II11ldrV I 2002, ..."'t('11 itp carriers are granted

'-I rovidt v· 1"1'('(' copyright liccns(' to n'
t l'i-1T1Slllit bl'oadcHst signals on a staUon-by
... t ilt ion hcl"~is, consistent with retransmission
UlIl...('llt n'quirplnents, Th(' transition ~}('riod

i ... illl(,lldt'o to prOVide the satclJitt, industry
witll cl tnlllsitinnal period to begin providing
11l(i-d-illto·local s,atl'lIit(' service to conunu
nit it's throughout the' country.

rhe conrl'rp("s lx~li("ve that the tnust-carry
provisions of thi:,,> Act neither implicate nor
violettl, tht, Fi,"st I\rnendrnenl. Ralher than
n'quiring carriagl' of stations in the manner
oj c"hl,"s lll""d"led duty. lhis Act allows.a
sc,tt'IHll' c{\ITil'r to choose whether to incur
t 11(' IHlP"t -cHrry obligation in a llarticu]ar
market ill t'"change for the benefits of tht,
local sL:Ilu{ory licl'nsp, lt docs not deprive
any progrrilltllwrs of potential acces..'i to car
l"iClg(' bv sc\t('llill' carriers. Satellite carrier:">
n'lllaill f"n'(' to CCltT.'r" (\ny progral1ltlling for
which tlll'\ "n' "ble 10 acquin' the property
I'ight"" Thl' prnvisions of this Act allow car
rit'r... cHl ('Il ... i('r Hnci Ill0re inexpensive way to
obl.lill til<' l'ight tn us(' the property of copy
lighl holdt'I" when they retransnlit signals
frOl11 clll of <l lnarkpl's broadcast stations to
"'lIh,critlt'r, in theH Inarket. The choice
wlwl Ill"· I () n't rCltlslnit those signals is nlade

by carriers. not by the Congress. The pro
posed IiCl'nsrs arl' a malleI' or legislat ive
grace. in the nature or subsidies to satellite
carriers. and reviewable under the' ration~l

basis standard. I

In addition. thp conrl'n.'('~ an' confidf'nt
th"t thl' proposed license provisions would
pas., constitutional muster even ir subjected
to the O'Brien standard applied to the cabll'
must-carry requirement. ' The proposed pro
visions are intended to preserve free tell'
vision for those not served by satellite or
cable systems and to promote widespread
dis.semination of information rrom a mulLi
pllcity of sources. The Supreme Court has
found both to be substantial interests, unr('
lated to the suppression of free e"pression. '
Providing the proposed license on a markel
by-market basis furthers bolh goals by pre
venting satellite carriers from choosing to
carry only certain stations and efTeclively
preventing many other local broadcasters
fronl reaching potentia) viewers in their
service areas. The Conference Committee is
concerned that. absent must-carry obliga
lions. satellite carriers would carry thl'
major network affiliates and few other sig
nals. Non-carried stations would face the
same loss of viewership Congress previously
round with respect to cable noncarrlage. •

The proposed licenses place satellite car
rier in a comparable position to cable sys
tems. competing for the same customers. Ap
plying a must-carry rule in markets which
satl'lIlte carriers choose to srrve benefits
consumers and enhances COlnpctltion with
cable by allOWing consumers the same range
of choiee in local programming they receive
through cable service. The conrerees e"pect
that. by January I. 2002. satellite carriers'
market share will have increased and that
the Congress' interest in maintaining frce
over· the-air television will ~ undcrnlincd if
local broadcasters arc prevented fronl reach
ing viewers by either cable or satellite dis
tribution systems. The Congress' preference
ror must-carry obligations has already been
proven effective. as attested by the appear
ance of several emerging neLworks. which
oftpn serve undcrservcd market scgmt~nts.

There arc no narrower alternatives that
would achieve the Congres.s· goals. Although
the conferees expect that subscribers who rc
ceivl' no broadcast signals al all rrom Iheir
satellite service may install antennas or sub
scribe to cable service in addition to sat,
ellite service, the Conrerence Comn1ittec is
If'sS sanguine t.hat subscribers who receive
network signals and hundreds of other pro
gramming choices from thl'ir satellite car
ri"r will undertake such trouble and l'''pense
to obtain over-the-air signals rrom inde
pendent broadcast stations. National feeds
would also be counterproductive because
lhl'y siphon potential viewers from local
ove-r-the-air affiliates. In sum. the Con
fl'rence Committee finds that trading the
benl'fits of the copyright license for the must
carry requirement is a fair and reasonable
way of helping viewers have acces., to all
local programming while benefitting sat
ellite carriers and their customers.

Section 338(c) contains a limited e"ceptlon
to the general must-carry requirements.
stating that a satellite carrier need not
carry two local affiliates or thl' sanw nPl
work thal substanLially duplicate each oth
ers' programming. unless lhl' duplicating
stations are licensed to communities in dif·
rerent states. The latter provisions addres.,
unique and limited cases, including WMUH
(Manchester. New Hampshire) / WCVB (Bos
ton. Massachusetts) and WPTI: (PlatLsburg.
New York)1 WNNE (White River Junction.
Vermont). in whieh mandatory carriagl' or

S['(' footnotes at end of Analysis.

both duplicating locH I slal ions UpOIl '·(·<jut'... l

assures that sCll{'llit(· subscril)(',,,,- will 1I0t lH'
precluded frolll rl'ceivinH lh(' IlI'(WOI'k allil
iatc that i~ licensed to till' ~ta(' ill which
they reside.

Because of uniqu(' tpchniced dU"It'llgl'~ 011
satellite technology Clnd const raillts 1111 t Itl'
usc or "'tl'lIitl' speclrum. "'t!'llitl' c,".,.iNS
may initially be IImiled in thl'ir "hility to
dcHvcr nlust carry signals into Ilulh iplt,
nlarkcL4), New cOln~)rcssion tcchnol()git's.
such as video streaming, nlay help nVl'ITOIlll'
these barriers however. and. if d"l,loYI'<1,
could enable s"tellitl' carril'rs 10 ddiv,'"
must-carry signal~ Into tnany 11101"(' l11ark«-ls
than they could othCI'Wisp, !\ccnn1ingly. til('
conferees urge the FCC, pursuant to its nhli
gat ions under sec lion 338. or in allY ot IIl'l' n'
lated proceedings. to not prohibit s"ll'lIit"
carriers fronl using rCHsonable cOl11lln·:,,>sioll.
reformatting, or sinltlar tcehnolngil's to
meet their carriage obligations, ("ollsisll'nl
with existing aUlhority.

New section 339 of the COl1l1nunil"at ions
Act contains provisions concl~rl1ing t.:",IT ii\gt,

or distanl television slalions by s<ltdlit<·
carriers. Section 339(a)(1) limlls s"l "II it ,.
carriers to providing a subscrilx'r wit h IlO
more lhan two slations affili"ll'd with i1

given lelevlsion network from out sid.· 1I",
local market. In addllion. a s"lellitl' c"rri"r
thal provides two distant sign"is 10 I'li~ihll'

households may also provide lhl' loc,,1 11'1,,
vision signals pursu"nt to s<.'Clio" 122 or I Hit,
17 If the subscriber offers local-to-loc<l1 "',-y
ice in the subscriber's fllarkcl. Thi~ provi
sion rurlhers the congn,s.sion,,1 policy or lo
calism and diversity of brnndc"sl I'm~r<llll

mingo which prOVides locally-r('ll'vant lU'W:">.

weather, and inforrnalioll, but illso allow,"
consunlers in unserved hous('.holds t 0 l~~fn'y

network progranlming obtained via distant
signals. Under new section 339(,,)(2). whkh is
based on the Senale amendment. tI", know
ing and willful provision of dlsl,,"t .l1'1"visioll
signals in violation of these n~~tri{'li()I'S i~

subjCCl to a forfl'ilure p"n"lly undl'r "'CtiOll
503 or the CommunlcaLions ACI or S50.000 pl'r
violation or for each day of a COlli inuing vio
laLion.

New secLion 339(b)(l)(A) requin's t h,' COil'·
mission to conllllcnce within 45 dctys of l'l1·

actml'nl. and complete wllhln Ont· year "fI,'r
the date of enactnlcnt, a ruleillaking to clt,
velop regulations lo apply nptwork ll()Il

duplication. syndicalpd exclusivity and
sports blackout rules to till' tl~allSll1issioll 01
naUon"lIy dislribuled superslalio"s by s<ll
ellite carriers. New sec Lion 339(b)(l)(Il) 1'1'

quires the Cornnlission to prolHulgatl' !"l'gll·
lations on the saine schedule with n'gHnl to
lhe application of sports blackout nlil's III

network stations. These regulation.... lInd('l
subparagraph (13) are to lx' imposed "to lh"
e"tent technically reasible and nol "COllOllli
cally prohlbiLive" wllh reslx'ct lo till' aI'
rected parties. Th.· burden nr showill~ I h<lt
conrorming to rules simll"r lo c<lhl" would
be "economicaPy prohibitivl'" is a heiivy
onc. It would cnlall a very serious ecotlolnit
threat to lhl' heallh or thl' carrier. Witho"l
that showing. t!,.. rules should hI' 'IS simil"r
as possible to thaI al'I,lieable to c<lhlt· ,,·,-v·
Ices.

Seclion 339(c) of the COllllHunic"l iOll' 1\,1
of 1934 addres.ses the lhree distinct an',,, dis·
cussed by thl' Commission in ils I~l'ptlrl X,
Order in Dockel No. 98 201: (i) tl", dpf'illil iOll
or "Grade B intensily." which is II", suI>·
stanlivc standa,d for r'l'tenninillg eligibility
to rccC'ivC' distant nelwork slat ions hy sat
ellite. (Ii) prediction nf whl'th"r " si~nal oj
Grade B intensity fmrn a particular stat ion
is present at a particular hou,,·hold. ,,"l! (iii)
measurement or whl'th"r " sign", or Grad,' 1\
intensity fronl a particular slat ion i.., pn'sPl\l
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;-\\ ;-1 pc,rIKl.i1ar housdlOld. Section 339(c) ad
dn· ...... l· ... <"Ich of t hl'sP topics.

I\l'W Sl'el ion 339(c) addresses evaluation
o\Il<1 I>os .... il)!«· n'cOIlllnpndal ions for Il)odifica
t ion hv I tw COl1lTllission of the dc-nntl ion of
Cr"l(!t' H itltPllsity which is incorporated
llllo II\(' dl'finitioll of "unscrvl-"<1 housphold"
i fl ".;{'l"l if 11"\ 119 of 1he Copyright Act. Undl'r
'('cl ion :n9(<:l. the COlnlllission is to c0l11plcHl
d nliplllaklng within I year after {'naetnlent
to ('vcl\\I.:tl(', Clon if appropriClltc to rec
1I1l11lH'lld lllodirinHiolls to the Grade B intcn
siL v sl ;1I1dcu'd for anCtlog signals set forth in
47 C ~ I~ ~ 73.683(a), ror purposes or deter
ll1il\il\~ "li~ibililV ror distant signal satellite
,ervin' In addition, the Commis...... ion is to
!"('COll1l1H'llc1 C1 signal standard for digitct) sig
11<-11:-. to prl'pan' Congress to update the statu
100·y lin'llsl' for digital television broad
('ilst ing, Tht' COl1l1nittee intends thot this r('

Ix".1 would n,nect the FCC's best reC
UIll 1ll(,lld at ions in light of 011 relevanl consid
enll ion.... , and he based on whatever factors
..,nd i"fol·111.H:tioll llll' COlllmlssion doenls rel
('vant to (ktt'rrnining whether the signal in~

t('Il,it y sl<-uldar-d should be nlo(Uried and in
wlWI Wi'\, I\s disclissed above, the two-part
pn)n's~ rll lows thl' COlllnlission to rcc
0I111,wnrl lllooifications leaVing to Congress
lll(' d('chIOl)-lnaking power on modirications
or t 11<' <,:()p'yri~hl licenses at ls..~UC.

S"cI iOIl 339(c)(3) addr"sses requests to local
I ('It'vision slat ions by consunlers for waivers
of lIlt' eligibility rpf]~Jirenlents under section
119 of I ill,· 17. United States Code. If a sat
pilitt, C<-HTi('r is barred from delivering dis
1'lIlt 11('1 work siWlals to a particular cus
lOI11<'l' b('C.HIS(' lhe 11.1.1{ rnodel predicts the
c\l lollw[' to Lw served bv one or 1l10n' tele-
vi ioll "itiltiOf1S affiliClted' with the rclevant
Ilptw{wk, 1. tH' cotlsurner nlay submil to those
.... t at ion..... 1hrough his or her satellile carrier,
•1 WI'ill('1l r'('qul'sl for a waiver. The slalutory
plll·,,' ....l· . statioll asserting that lhe retrans
Illi ...sioll i ... pn>hibite.'d·· refers to a station
111,,1 .., I'I't'dicl<'d by the II J.R model to serve
t 11(' hou ....t'hold. Fach such station nlust ac
u'pt or rvwcl t Iw waivcr request within 30
ddVS ..,ftc]" rl'cpiving th{' request fronl the
s~lLl'llit(' UHTil'L If .H: relevant network sta
t iOIl gr.,\Ilt s t hp IT'qu<"sted waiver, or fails to
del 011 til<' waiver wit hin 30 days, the viewer
sl1.lI' t)(' dC(,l1wd unsl'rved with respect to the
10(',11 Iletwork s.lation in queslion.

S.'cl'OIl 339(c)(4) addresses the II J J~ pre
dict iVl' IlHKkl developed by the COlllnlis.~ion

III l>oCk(11 i\jo 98 201 Th£' provision requires
tl", COIlllllission LO attenlpt to increase its
i\(TlireICV flirt he,- by taking into account not
olliv I ,'IT;\lI1. as th" II.LH model does now.
htlt also l<'lIld ("over variations such as build~

ings "!lei Vt'gpt(1t ion If the Conlnlis..~ion dis
l·O>,:('!"S ot tH'f pract ical ways Lo il11prOVe the
"Cltll'i1eV of Ih" II.IR model still rurther. it
sl\dll il11lllt'IIH'l1l those 11lethods as well. Tht'
Iil1chpin or whl'Llll'f part icular proposed n'
lil1t'llll"H~ \0 tl1(' 11,1 ,H 1l1cx:tcl result in great
\'1 d(TUZ-'HV is wht'th('r the' revised 111odeJ"s
pn'din jon.... 11"(' c1fl~('r" to the results of clCtual
fil'ld (('st irlg ill It'1'Il1S of predicting whcLt'wr
lilHIS('!lold .... ,If'(' S(',-vPd by a local e-tffiliale of
t hi' l"('It'\!(Illt l1t'l work

I hl' 11.1 Y 111<><1<,1 of prl'dicling subscribers'
pllgihilit.v will 1)(' of particular usc in rural
an·(I.s, To Illakl' lh" II.I.H more accurate and
!1lore useful lo this group of Americans, the
Conf('rt'IKt' COIllll1il tl't' believes th(' Conlin ls
"Oil shouln l}(' particularly careful to ensure
,h;:tI the II.I.H is accurate in areas that USC'

... , flf r()lI({'~, posl<ll routes, or other address
ing S,vSt<'1l1 ... lhat 111ay nOl indicate clearly
ll,,· lo<'<.l iOll or th" aClual dwelling of a po
l ('Ill iell slill..,<.Tihpr" Th" Conlnlission should
to ('!1slln' Ill<' Inndf'1 Clccuratcly prpciic1s thf'
"iigllrd ."it n'ngt It cH the vicwcrs' actual loca
lio!\.

N,·", ,,'ClIOIl 339(c) (5) addresses th,' third
;In'i1 rliscus ....{'n ill ttl(' COnlJ11is.~ion·sReport &

Order in Docket No. 98-201. namely Signal in
tensity testing. This provision permiL' sat
ellite carriers and broadcasters to carry out
signal intensity measurements. using the
procedures set forth by the Commission in 47
CFR. P3686(d). to determine whether par
ticular households arc unserved. Unless the
parties otherwise agree. any such tesL, shall
be conducted on a "loser pays" basis. with
th,' network station bearing the costs of
tests shOWing the household to be unserved.
and the satellite carrier bearing the costs of
tests shOWing the household to be served. If
the satellite carrier and station is unable to
agree on a qualified individual to perrorm
tbe test. the Commission is to designate an
independent and neutral entity by rule. The
Commission is to promulgate rules that
avoid any undue burdens being imposed on
any party.
S('('tion /009. Retransmission Consent

Section 1009 amends the provisions of sec
tion 325 or the Communications Act gov
erning retransmission consent. As revised,
section 325(b)(1) bars multichannel video pm
gramming distributors rrom retransmitting
the signals of television broadcast stations.
or any part thereof. without th" express au
thority of the originating station. Section
325(b)(2) contains several exceptions to this
general prohibition. including noncommer
cial stations. certain supcrstations. and.
until the end or 2004. retransmission or not
more than~'two distant signals by satellite
carriers to unserved households outside of
the local market of the retransmitted sta
tions. and (E) for six months to the retrans
mission of local stations pursuant to the
statutory license in section 122 or the title
17.

Section 1009 also amends section 325(b) or
the Communications Act to require the Com
mission to issue regulations concerning the
exercise by television broadcast stations or
the right to grant retransmission consent.
The reguiations would. until January l, 2006.
prohibit a television broadcast station fronl
entering lnto an exclusive rctransnlission
consent agreement with a multichannel
video programming distributor or refusing to
negotiate in good faith regarding retrans
nlission consent agreements. 1\ television
station may generally orfer different re
lransmis.~ion consent lerms or condilions,
including price terms. to differenl dist ribu
tors. The FCC may determine that such dif
ferent terms represent a failure to negotiate
in good faith only If they are not based on
conlpetitivc marketplace considerations.

Section 1009 of the bill adds a new sub
section (e) to section 325 of the Communica
tions Act. New subsection 325(e) creates a set
or expedited enforcement proc"dures for the
alleged retransmission of a television broad
cast station In its own local market without
the statlon's consent The purpose of the,,'
expedited procedure is lo ensure that delays
in obtaining relief from violations do n'ot
lnak(' the right to retransmission consent an
empty one. The new provision requires 45
day processing or local-to-local retrans
mission consent complainL"ii at the Conlmis
sion. followed by expedited enforcement or
any Commission orders in the United States
District Court for the Eastern District or
Virginia. In addition. a television broadcast
station that has been retransmitted In Its
local market without its consent will be en
tit led to statutory damages of $25.000 pcr
violation in an action in federal district
court. Such damages will be awarded only if
the television broadcast station agrees to
conI ribute any statutory damage award
above $1.000 to the United States Treasury
for public purposes The expedited enforce
nu'nt provision contains a sunset which pre
wnls the nling of any complaint with the

Comnlis...~tonor any action in fpdt'r<ll dist rlct
court to enforce any Conullissinn o.-ti(,,- lIndt-'
this section after l)ecember 31. 2oo!. Ihl' CO"

fcrL~ bcHevc that these procl'dur~d provi
sions, which provide anl~)I(' dlH' pnKt'." pro·
tect ions whUp ensuring spt.'l'dy ('11 forn-" 1(' II 1.
will ensure lhCll retranSlllissiol1 COIIS('I1\ will
be rcspcctL."CI by all parties and pn)lUOlt· a
smoothly functioning mal'ketpla",·.
Section /0/0, Severability

Section 1010 of the Act provides t hal if a"y
provision or section 325(b) or t he Commu
nications Act as amend,'<! by lhb Act i, d",
clarcd unconstitut.onal. th(' n'lllaillillg I)H)
visions of that section will stHnd.
Section 101 J. 1't'Clll1iccJI Aml'l,dIllC",t,,,

Section 1011 of this Act makes 1"e1mi,,,1
and conforming anlcndnlcnts to S('ct ions 101.
III. 119. SOl. and 510 or thl' Copyrlf.:hl AC'!.
Apart rrom these technical anU'ndl1U'l1ts.
lhis legislation makes no chang<.·s lo st'el ion
III of the Copyright Act. In I'"rt icul,,,'. 11..1h
ing In this legislat ion mak,'S any ('han~ps

concerning entitlement or elif.:lbility for I h.,
statutory licenses under ,,'clions III >lnd 119.
nor sp<..'Clfically to the definitions of "cahl"
system" und"r section 111(1). and "s>llPlIiI.,
carrier" under section 119(d)(6). Certain I''('h
nical amcndnlcnts to lhesl' dennit iOIL... that
were Included in the Conferenc" H"1'0I-1 10
the Intellectual Prolx,"ty and CC)[llIlHlIlica
tions Omnibus Reform Act (IPCOI~A) of 1999
arc not included in this It~gislCit inn. Congn'ss
intends that neither the courts nor th,' Copy
right Office give any lellal significanc(' pit h,,1'
to the Inclusion of the amendments in t h"
IPCORA conference report or th"ir omissioll
In this legislation. These statutory dd'ini
tions are to be interpret''<! in th" S,,"\(, way
after enactment of this legislat ion as t h('y
were interpreted prior to "nactnwnl or this
legislation.

Section 1011 (b) makes a technical and
clarifying change to the dcflnil iOll of a
"work made for hire" in sect ion 101 of 1"('
Copyright Act. Sound recordinf.:s hav.' h.. ,o
registered in the Copyright ornc" >Is works
nlade for hire since lx~inK prolt.·ctl'd ill lIwir
own right. This clarifying amendll1"nt shall
not be drenwd to imply that ,my sound n'
cording or any oth"r work would 1101 othpr·
wise qualify as a work made for hln' in llll'
absence of the alnendrllent nlHdp by l his suh-
section. .

Sec/ion /012. /:lTective dil/e.'.
Under section 1012 of this Act. "'('l ions

1001. 1003. 1005. and 1007 throullh 1011 shall 1)('
effective on the dat" or enactnll'nl. 'I'h.·
amendments made by secl ions 1002. llKl4. and
I

To encourage th" FCC to al'prnvp n('('clt,1
licenses (or other authorizations to \IS(' SI)('("
trum) to provide local TV s<,"vic" in nJl'ai
areas, the Conunission is rcquin~d to l11ilk('
determinations rellardlng nL'('<!"d lin'ns(',
within 00<' year or enactm"nt.

However. the FCC shall ensun' tlml 110 li
cense or authori/.allon proyjdt'<! IIHcll'!' thi,
section will caUSe "harmrul int"rf"n'IH'"'' 10
the primary users of th,' spectrum or to puh·
lic sarety usc. Subparagraph (2). ,tal"s thal
the Commls.,lon shall not Iicenst' unclt'r sllh·
section (a) any facility that causc's harmflll
interfercnce to existing prinlHl'Y lIs('r'S of
sp<'ctrum or to public sarety USl'. 'I'h(' C..m·
Illission typically categorizes it licc'lls('(! S(,,'V

let' as prinlary or st"condHry. Undt'r COl1l1llis
sian rul(~s, a secondHry servicp cannot 1)(' Hll
lhorli'.cd to 0lx"nHt.· in LIlt.' salll<' hanel as il
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prilllclni \I~('r of thcH band unlcs.·" the pro
po'ol.d -:--t'conc!,w.v user conclusively denl
oll... 1r(llt.' ... t hal I he proposed secondary uS('

1/\ til nOt CClU,,(' he-lrtllrul interference to the
PI-jlll(-\!'V ....('I·VitT. The Conullission is to define

lJdl"111{\I! il1U'ri"('n,'nn'" pursuant to the defi·
nilioll <ll 47 C ..... ,H ......('ction 2.1 and in accord
dlICC wit h Cmlllliission rules and policies.

Fe,,' l'"q'O"" of 'l'ct ion ZOO5(b)(3) the FCC
IIl.1\, COIl"iich'f a cornpression, reformatting or
ot 11('1' t ('chllo'ogv to be' unreasonable if the
ll'chllology is inCOIllpatiblc wjlh other appli
,ahk rCC n'gulation or policy under the
COllllllllllications Act of J934, as anlcndcd.

1'l1(' COlnlnission also may not restrict any
('Ill itv W'<ullPd Ct Iiccnsc or other authoriza
tion 1l1l<1t'f this spction. except as otherwise
Spl'C1fH'd, frOlll LJ~ing any reasonable con1
pn'ssioll, n'fonl1.rtt t ing. or other technology.

ITII,/, II/ n<ADI':MAHK CYBEI<PIHACY
I'HI,:VI,:N'I'ION

S,·(·t;o" ]()()/ Short ritll': RC{l'(Y!nccs

This St'Cl ion provides that the Act nuty lx·
citt·d f\S t hl' .. !\nlicybersqu8lting Consumer
Pnll('{'lIOIl Act' and that any rcferences
WII IIi" 1111' bill Lo I hl' Trademark Act of 1946
,11.. 11 1)(' il n'f"ITnn' La lhl' Act entitled "An
;\d III provid(' for the registration and pro
1('("\ iOIl or t n-td(,lllHrks used in conlnle-rcc. to
CdlTV oul til(' provisions of certain inter
flat iOI1(l! conv('nt ions, and for other pur
I"N"," ill'provl'd July 5, 1946 (15 U.5,c. 1051
I't Sl'q_) .dso ("()llullonly referred to as th£'
I .illllldlll Act

."'1'(. 3002_ (V1x'lpit'iI(V /.Jt "rV('111 Ion

S"hs('c( lOtI (a). In (;c(Jl'ral. This subsection
'\Il11'''d'... t Iw Tn,d<"ll1(-trk Act to provide an ex
phcit lr<1d£'lllark rPllledy for cybcrsquatling
lImll'1 .. lll'W "'CI ion 43(d), Under paragraph
(I) (AI o[ I Ill' ,,<'w "'ct ion 43(dl, actionable
(Cllld\lci would ind\ldC' thC' registration, traf
ficking ill. or use or CI d0l11ain nanl(~ that JS

i(h'lll ic.JI OJ" confusingly similar lo. or dilu·
l ivt' of. t 11<' 1l1al-k of cU10ther. including a per
S()I1(11 naill(' that is protected as a mark
IIIH1(,1" s('cl ion 43 of the Lanhanl Act. provided
lhilt till' I\l<lrk was distinctive (i.c .. enjoyed
l r~ldl'llwrk stcHus) at the linn" the donlain
llallH' wa~ n'giSll'rt'd, or in the cas(' of tradC'
Ilmrk dillit ion. WPiS fan10us at the tinlc the
ctollwill llcU1W w('\s registered. The' bill is
({\n'fulh' <-IIu1 narrowlv tailored., however. to
('xtPlld ;,piv to cast's where the plaintiff can
d('I\Hlll ... t l"cll(' thal thl' dcfcndant registered,
ll"idlick{'rl in, or u"O"d thl' offending donlain
I1dl11{' WIth uCtd-failh intent to profit from
t lw goodwill of CI IllClrk lx'longing to SOI11('on('

l·bi' Ihu ... lhe hill dops not extend to Inno
lP1l1 dOllhdll I1ClIlH' n'gistraliol1~ by lhosp
who ,liT U!\.IWdIT of anothpr's liSP of th('
1\<-II\}l'. or l'vell to ,on1{~on(' who is aware of

lilt' t ",l(it'lllark slCHus or the nanw but rcg
i'll·'..... (l (\llI11ain nalllP containing the nlark
lor 'lI1V r{'~"on oth('1' than Wilh bad faith in
l('llt III !)roril rn)1l1 ttl(' gocx1will associated
w1l11 Ihill l\lark

Till' p!\I'(-\Sl' induolng ct !X'rsoJl<ll nanu'
\\'hich j, protl't"\l'd (-1, a l11ark under this sec
t IOJ1" ,H1drpsscs situations in which a per
son', IlClllll' is protected under section 43 of
t 11(' I (\11 11,\1 II ACl Clnd is used as a domain
TWIlW I"lll' I,HnhcHll Act prohibits the usc or
faist' ell, .... ignal ions or origin and false or mis
I('ading n'prpsenl,ll ions. Prolection under 43
or IIH' l.dllharH /\c! ha~ been appJied by lhc'
courts lo pprsoni\) nanlCS which function itS

1l1drk... _'lIch a .. s('I'vic(' J11arks. when such
11ldrks dn' infringed Infringement mC'ly
f){{IlI- wlH'I1 lht, ('l1dor.-,PJl1pnt of products or
"l'T"vin's III 'nl('l"st,1\(' COIl1ITI('rCf' is falsely
IInpli('d thnJugh the USf' of a personal nan10.
ot" t>lIHTv,.lsl'. withollt regard to thl' goods or
,('rvin'.. {l{ the ]>(\rt ks. This protection also
dppli(·... l.n c10llwin 11(\111l'S on the lntC'rnet
wl1('n' l<ll,l'iy Illlpli('d endorsclllcnts and
OIlH'I" t Vpl" or inrringl'll1l'nt can cause great-

er harm to the owner and confusion to a con
sumer in a shorter amount of time lhan is
the case with traditional media, The prolec
t ion offered by section 43 to a personal nal1l('
which functions as a mark, as applied to do,
IHain nal1lCS. is subject to the Sal11f' fC'ir use
and first amt'ndment protection, a' havl'
been applied traditionally under trademark
law, and is not intended to expand or limit
any rights lo publici ty recogni7.Cd by Stales
under State law,

Paragraph (I) (B) (I) of the new section 43(d)
seLs forth a number of nonexclusive, non,
cxhaustive factors to assist a court in deter
mining whether the required bad-faith ek
nlent exists in any given casco TheS£' factors
are designed to balance the property inter
eSls of trademark owners with the legiti
mate interests of Internet users and others
who seek to make lawful uses of others'
111arks, including for purposes such as cOIn·
parative advertising. comment, criticisr11.
parody, news reporting, fair use, etc. Thl' bill
suggests a total of nine faclors a court may
wish to consider. The first four suggest cir
cumstances that may tend to indicatl' an ab
sence of bad-failh intent lo profit from the
goodwill of a mark, and the next four sug
gest circumSlances that may tend to indi
cate that such bad-faith Intent exits, The
last factor may suggest either bad-faith or
an absence thereof depending on the cir
CUlllstances.

First. under paragraph (I)(8)(i)(1), a court
may consiiler whether the domain name reg
ist rant has trademark or any other Intellec
tual property rights Ln the name, This faclor
recogni7-cs, as does trademark law in general.
thal there may be concurring uses of lhe
san", naml' lhat are noninfringing, such as
the use of the "Delta" mark for bolh air
travel and sink faucets Similarly, the reg
iSlration of the domain name
"deltaforce,com" by a movie studio would
not tend to indicate a bad faith intent on lhe
pan of the registrant to trade on Delta Air
lines or Delta Faucets' trademarks.

Sl'cond, under paragraph (I)(B)(I) (I I) , a
court may consider the extent to which the
donlaln name is the same as the registrant's
own legal name or a nickname by which that
person i, commonly identified This faclor
recognizes, again as docs the concept of fair
USl' in trademark law, that a person should
be able lo be identified by their own name,
whether in their business or on a web sitc,
Similarlv, a person may bear a legitimatl'
nicknamC' that is identical or sinlilar to a
well-known trademark, such as in the well
publicized casl' of the parents who rcgi'tered
thl' domain name "pokey,org" for thl'ir
_voung son who goes by that nanlt'. and thes('
individuals should not be deterred by thb
bill rrom using their name online. This far·
tor is nOl intended to suggest that domain
namt' registrants may evadl' t ht' appl icat ion
of this acl by merely adopting Exxon, Ford,
or othl'r well-known marks a, lheir nick,
names, It merely provides a court with the
appropriale discretion lo determine whether
or not the fact lhat a person bears a nick
nalne sin111ar to a mark at iss,uc is an indica·
tion of an absence of bad-faith on tht' part of
thl' regislrant

Third, under paragraph (1)(13)(1)(111), a
court may consider the donlain nanlC reg
istrant's prior use, if any. of the domain
name in connection with the bona rldl' orrer
ing nf goods or services, Again, this factor
n'cognizes lhat the legitimale use of tht' do
main nanle in online COJnnlerCe rnay be a
good indicator of the intent of the person
regi'tering that name, Where the person ha,
used the domain name in commerce without
creating a likelihood of confusion as lo thl'
sourcl' or origin of thl' goods or servicl's and
has not otherwise attempted to usc the nanu'
in ordl'r lo profit from the goodwill of the

tradcnlark owner's nc'tllH'. a courl IIl~IY look
to this as an indicaUoll or thl' alyo.,l'lln' 01" hil<!
faith on the parl of thl' regist ranL,

Fourlh, under paragraph (I) (Il)(i) (IV)
court may consider tht' 1){'r:-.(}I1'~ IKllla Iidt'
noncon11nercial or fair usp or til(' Illtll'k ill .1

web site that is i1CCCS,f-iibk und('J" till' dOllldin

narlle at is."'iue. This fi\ctor i~ int<'nth'd to h(t!
ancc the interesls of tradplnark OWIWI'S with
the Interests of thost' who would n",k,' law,
ful noncOllln1crciai or rCiir uses or otlwl'S'
nlarks online. such as in cOlllllC1rat iv(' mlv(·r·
Using. comment, crilicisrll. (lCirody. m'ws n'
porting, etc. Under thp bill, th,' l11('n' I,"L
that the donlain nalll{' is used ror puqXJSP' of
comparative advertising. COnlllH'llt. (Tit i

cism. llarody. news report ing. t'tt .. would 1101

alone establish a lack of bc-ul-ft:,it h intpilt
The fact that it person uses t:\ Illark in (I sit ('
in such a lawrul manner 111C1y lx, an appro
priate Indication that th<.' IX'rSC:)I1's I'('gist nl"

lion or usc of the dOluHin n(-tl11t' l(tckt'(l til('
n...~uired cien1t~nt of bHd·ft:lilh. Thi~ fcKltll" is
nOl intended to create a loophole t ha' ot h"I'
wise might swallow th,' bill, how('ver, by ,,1
lowing a don1ain nan\(' reglsl rHnt to ('V,HIt'

application of thl' Act by n",rely pUll ing "I'
a noninfringing site under cUl infringing do
main name. For cxanlplt·, in thl' wpll know
case of Panavision InCI v, Tex'p)x'n, 141 r',3d
1316 (9th Clr, 1!l9lI), H well kllOWl1
cybersqualler had regisll'red a host of do,
main nanles 111irroring fcU110US t radt'IIlClrks,
including names for Panavlsion. Delta I\ir
lines, Neiman Marcus, Eddie Bauer. !.uft
hansa, and more lhan 100 olhl'r mark" ,,"d
had allempled to sell lhem to t 11(' mal'k OWl1
ers for amounLs in the range of $10,000 10
$15,000 each, lIis use of the "panavi,ion,com"
and "panancx.coill" dOlnain nt:Ull('~ wa,
seemingly more innocuous. hnwPvl'r. ", t1t(,.v
served as addrcs..'tCS for sil<.~s that Inpn'ly dh
played pictures of Pana Illinoi, ,md tilt: wonl
"lIello" respectively, Thi, bill would nol
allow a person lo evadl' t h,' holding of thai
case, which found that Mr, Tex'pp"" lIad
made a comnlcrcial use of tht' Pf1n<lvi~iol\

marks and that such use~ w('r~. in relet, di
luting under the Federal Tradl'lllark Dih,
tion Act merely by posting nnninfl-ingillg
uses of the lrademark on a sUp cU'u'ssihlt,
under the offending d0l11ain nanw, a, Mr
Tocppen did, Similarly, II", bill d,x', not al
fect existing lradelllark law to th,' l'x!('I1L iI
has addressed the intt'rplay !Jelwl'l'1l Fir~l

Amendnlt~nl protections and t hl' I"ight ~ or
lradcnlark ownprs. Hath('r, HlP hill giv('s
courts the nexibllity to wt'lgh appr()pd~ltC'

factors In detertllinlng whl't her t Iw IlmlH'
was registered or ust'd in bad rail h. dnel it
recognizes that on(' such fHetor Ilwy hi' till'
use the donlain ni:H11{' rl'gist null ul<lkt'~ oj
thl' Illark,

Fifth, under paragraph (I)(Il)(i){V), a COl,,'1

may consider whether, in f(·~istc.'ring 01·
using the dOlnain nHnll~. tilt· regist rant ill
tended to divert conSUll1ers away rnJlll t Iw
trademark owner's website' to a W"'"iLl' III"L
could harm the goodWill of thl' Illark, l'it1U',.
for purposes or conlnlercial gain or with till'
intent to tarnish or disp(-tragp lht' Inark. hy
creating a likelihood of confusion i:1~ lo (Ill'
source. sponsorship, HITlliatinn. or l'lulor~('

mcnl or the site. ThiS factor rl~c{)gnizp... t I1(H
one of the main rt,asons cybl'rsquattPr, 1I'l'

other people's tradel11,Hrks is to divl'rt lutl'I"
net users lO Lheir own sill'S by creal ing COn'
fusion as lo lhl' source, sl)(m,orsllip, arnli
atlon, or endorsement of tIll' sil ", Tlli, i,
done Cor a number of n~asons, including 10
pas."'i 01T inferior goods undl'r tilt.' IHUlll' 01 (l

well-known mark holder, to d,·I,.aud ('Oil'

SUlllers into rrovtding pc.-r-soIlCllly idC'1l1 ifiCihll'
inforn1ation. such as en'diL card 1l1.lInh('l'S, lo
atlract "l'ycbalh" to ,it,,, thaL pri«' lIlllilll'
advertising according to t h(' ntllnh("" or
"hits" the site receives. or ('ven jll~l to hann
the value of the Inark. Under t hb pl-ovi,ioll.


